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QUESTIONS PRESENTED 

1. The question is whether, where genuine issues of 
material fact as to an alleged unlawful discharge in 
violation of a collective bargaining agreement have been 
proffered to the Court and the jury by plaintiff the Court 
may grant a motion for a directed verdict for defendants 
rather than to allow the jury to pass on such genuine 
issues of material fact? 

2. The question is whether in a case of an unlawful 
discharge in violation of a collective bargaining agree¬ 
ment pleaded before it a Court should view the case in 
the aspect most favorable to the plaintiff and least favor¬ 
able to the defendant? 

3. The question is whether, the efforts of an employee 
to exhaust the appeal procedure of a collective bargain¬ 
ing agreement before bringing court action for a dis¬ 
charge in violation of a collective bargaining agreement 
should be considered as procedural rather than as a 
prerequisite to the bringing of court action by the em¬ 
ployee for the unlawful discharge and thus to toll the 
running of the statute of limitations until the exhaustion 
of said appeal procedure by the employee? 

4. The question is whether, an employer may require 
compliance by an employee with certain of the pro¬ 
visions of the grievance procedure of a collective bar¬ 
gaining agreement most favorable to the employer while 
the employer himself avoids compliance with other pro¬ 
visions of said grievance procedure less favorable to 
him? 

5. The question is whether a complaint by an em¬ 
ployee of a denial of proper investigation and hearing 
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by his employer in violation of the grievance procedure 
of a collective bargaining agreement may be considered 
as a complaint of matters primarily procedural in char¬ 
acter or as a matter of non-observance of contract duties 
which give rise to tort through breach of contract? 

6. The question is whether, the terms of a collective 
bargaining agreement should be more strictly construed 
against the employer party to said agreement rather 
than to the individual employee to whom such agreement 
is applicable as a member of the employee unit covered 
by such agreement? 

7. The question is whether, the strict rules of con¬ 
struction in law shall be applied in determining a ques¬ 
tion of proper notice under the grievance procedure of 
a collective bargaining agreement to the benefit of the 
employer rather than the liberal rule of reason in favor 
of the employee? 

8. The question is whether, the employer is the sole 
or final judge of the justice of the discharge of an em¬ 
ployee in violation of a collective bargaining agreement 
and of the time when said discharge is effective? 

9. The question is whether, a Court may apply the 
strict yardstick of a decision holding that an employee 
was properly discharged for failure to appear for duty 
as an engineman on a railroad after being notified of 
his call to the situation of a dining car waiter where sub¬ 
stitute waiters are at all times available on the company 
premises until the departure of each diner-equipped train. 

10. The question is whether, where evidence before a 
Court is clear and indisputable that an employee refused 
to sign the transcript of a record made by the employer 
in the course of an investigation by the employer of 
charges against said employee, the refusal to sign said 
transcript being based on the employee’s belief that said 
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transcript did not accurately reflect the record of said 
investigation, a Court may refer to said record to rule 
that said employee was properly tried and discharged 
rather than to allow the jury to pass on the issue of 
proper investigation and hearing leading to said dis¬ 
charge? 

11. The question is whether, a privity of contract 
exists between a union or unions acting as a collective 
bargaining agency or agencies and an employee mem¬ 
ber of the craft or class for which said union or unions 
have been certified as collective bargaining agencies with 
the statutory duty and obligation by virtue of such cer¬ 
tification to represent said employee in said craft or 
class without regard to the membership or non-member- 
ship of said employee in said union or unions? 
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BRIEF FOR APPELLANT 


I. 

JURISDICTIONAL STATEMENT 

This is an appeal by William Condol, plaintiff, in the 
Court below, from a verdict for defendants, entered June 
15, 1951, upon a verdict of a jury, by direction of the 
Court, in the United States District Court for the Dis¬ 
trict of Columbia. Plaintiffs complaint was for damages 
allegedly sustained by him as a result of unlawful dis- 
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charge by defendants, The Baltimore and Ohio B. B., 
American Federation Local 495, Hotel and Bestaurant 
Employees and Bartender’s Union, and C. I. 0. Local 
320, United Transport Services Employees of America, 
in violation of a collective bargaining agreement. The 
defendants, hereinafter referred to as the B. B. Com¬ 
pany, American Federation local and C. I. 0. local, were 
sued individually and jointly. 

The District Court had jurisdiction of the case below 
under the allegations of the complaint and answer by 
virtue of the provisions of Title II, Section 301, of the 
District of Columbia Code, 1940 Edition. 

The United Stales Court of Appeals for the District 
of Columbia Circuit has jurisdiction to review the judg¬ 
ment under the provisions of Title 28, U.S.C., Section 


STATEMENT OF CASE 

Plaintiff was employed by the defendant, Baltimore 
and Ohio B. B. Co., as a dining car waiter, from ap¬ 
proximately August 15, 1936 to the date of December 
29, 1944, upon which latter date plaintiff was “held from 
service” by defendant, purportedly in accordance with 
the provisions of the grievance procedure established in 
a Wage Agreement (JA 105A) then in effect between the 
co-defendant, American Federation Local and the de¬ 
fendant B. R. Company, the plaintiff being “held from 
service” for investigation of alleged charges that (1) 
he failed to report for an assignment and (2) that he 
had engaged in an altercation with a fellow’ worker 
wdrile on duty. 

Article 7, paragraph (b) of said Wage Agreement 
provides that “the investigation shall be held by a proper 
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officer within seven (7) days from date when charged 
with the offense or held from service.” 

The defendant R, R. Company set the date for said 
investigation for January 5, 1945, a matter of eight (8) 
days from December 29, 1944, on which date plaintiff was 
“held from service” (J.A. 107A). 

Plaintiff was not at home to receive the R. R. Com¬ 
pany’s notice of date of hearing until the 2nd or 3d of 
January, 1945. Plaintiff arranged to leave Chicago on 
the 4th of January so as to arrive with his representa¬ 
tive, Mr. Charles Finlayson, at 10:30 a.m., in Baltimore, 
on the 5th of January at the R. R. Company offices for 
the investigation set by the Company for that time and 
date. Under rules of the Company, plaintiff was pro¬ 
hibited to use his pass when off duty to travel on the 
Capitol Limited and the Columbian, both daily trains 
between Chicago and Washington leaving at approxi¬ 
mately 4:00 p.m. and 4:30 p.m., respectively. The only 
other train available to plaintiff on the 4th of January 
was a train leaving Chicago at approximately 10:00 
a.m. which plaintiff missed that morning. To be avail¬ 
able for the time of the investigation at 10:30 a.m. on 
the next day, the 5th of January, plaintiff rode on the 
Capitol Limited, on which train he had theretofore been 
a member of the dining car crew and was known to said 
crew as well as to the Train and Pullman Conductors. 
Plaintiff rode in the club car to Washington, paying 
no fare nor paying for space, in the belief that this was 
permissible in order to comply with the R. R. Company 
notice to appear for investigation at 10:30 a.m. on the 
following day in Baltimore. 

Both the Capitol Limited and the Columbian, on which 
latter train his representative, Mr. Finlayson, rode on 
his assignment as a dining car waiter thereon, were late 
in arriving at Washington which, in turn, caused plain- 
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tiff and his representative to arrive in Baltimore at 
the R. R. Company office at approximately noontime 
where he was advised that the investigation would have 
to be set for another date due to the fact that the official 
who had been assigned to conduct the investigation had 
an engagement for later that day in Washington. (J. A. 
10SA). 

Subsequently, plaintiff was notified by the R. R. Com¬ 
pany that an additional charge had been lodged against 
him for “Riding Train 6, the Capitol Limited from 
Chicago, Ill. January 4-5, 1945, to Washington, D. C., 
without proper transportation”, and the date for investi¬ 
gation of all the charges was set for January 17, 1945. 
(J. A. 110A). Plaintiff and his representative, Mr. Fin- 
layson, appeared on that date and specifically objected 
to the setting of the orioginal date of investigation on 
January 5, 1945 as in violation of Article 7(b) of the 
Wage Agreement. Over the protest of plaintiff the R. R. 
Company proceeded with the investigation forthwith. In 
said investigation plaintiff was not confronted with the 
person responsible for the charge that he missed an 
assignment, and of riding Train 6, only the waiter with 
wdiom he was charged to have had an altercation appear¬ 
ing. At the close of same plaintiff’s representative, and 
plaintiff, refused to sign the transcribed minutes of the 
investigation on the grounds that said minutes did not 
accurately reflect the proceedings and confirmed same by 
a letter on January 27, 1945. (J. A. Ill A). 

The question of plaintiff’s riding on the train in ques¬ 
tion not being satisfactorily determined against plaintiff, 
the R. R. Company recessed the investigation with de¬ 
cision in the matter held in abeyance pending the ap¬ 
pearance of Train Conductor McKinley, February 3, 1945, 
for the purpose of additional investigation into that mat¬ 
ter. (J.A.). 

The R. R. Company held a second investigation on 
February 3, 1945, without Train Conductor McKinley 
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being present. The only witness being Asst. Pullman 
Conductor Bulkwill. 

On February' 5, 1945, it wrote plaintiff over the signa¬ 
ture of Mr. H. B. McAbee, Manager of the Dining Car 
and Commissary Department, advising plaintiff that he 
was dismissed from service for failure to report for 
assignment . . . and riding Train 6 . . . without proper 
transportation, and previous record.” (J.A. 111A). 

On February 9, 1945, plaintiff, in writing, requested 
copies of the transcribed notes of the investigations, 
the R. R. Company, by Mr. McAbee, refusing said re¬ 
quest on the ground of plaintiff’s refusal to sign the 
original of said transcribed notes, though Article 7, para¬ 
graph (b) of the Wage Agreement provides that “the 
employee involved, or his representative, shall be fur¬ 
nished with a transcribed copy upon request. (J.A. 114 
and 115A). 

On February 20, 1945, plaintiff, through his repre¬ 
sentative, Mr. Finlavson, wrote Mr. W. H. Carl, Asst, 
to the Vice President of the R. R. Company, requesting 
a hearing on appeal of his dismissal by Mr. McAbee, 
(J.A. 116A) in accordance with the appeal procedure of 
the Wage Agreement, Article 7, paragraph (c), which 
provided that 

“An employee dissatisfied with the decision shall 
have the right to appeal to the next highest officer 
designated, provided it is made within ten (10) 
days from d*te of decision, and conference on ap¬ 
peal shall be arranged within thirty (30) days from 
such date of appeal and decision rendered promptly.” 

On March 8, 1945, Mr. Carl, in writing, referred plain¬ 
tiff back to Mr. McAbee. (J.A. 119A). 

On March 22, 1945, plaintiff wrote Mr. McAbee, as 
per the letter of Mr. Carl, renewing his request for ap¬ 
peal. (J. A. 120A). 
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On March 27, 1945, the secretary to Mr. McAbee 
wrote plaintiff to advise that Mr. McAbee was out of 
the city but on his return would act on plaintiff’s re¬ 
quest for appeal. (J. A. 121A). 

On April 2, 1945, Mr. McAbee wrote plaintiff setting 
the date of April 17, for conference on plaintiff’s re¬ 
quest for appeal. (J. A. 122A). 

On or about April 17, 1945, Mr. McAbee verbally 
advised Mr. Finlayson, plaintiff’s representative, that 
his decision of dismissal of plaintiff was final. 

On April 21, 1945, plaintiff, through his representa¬ 
tive, Mr. Finlayson, wrote Mr. Carl of the verbal de¬ 
cision of Mr. McAbee and requested Mr. Carl “as the 
next highest officer designated” to grant his appeal, in 
accordance with the provisions of the appeal procedure 
in Article 7, paragraph (c) of the Wage Agreement. 
(J. A. 123A). 

From that date, April 21, 1945, to the date of filing 
of the complaint in the Court below, October 5, 1948, 
Mr. Carl failed to provide plaintiff the requested appeal 
and, further, failed to advise plaintiff of his decision in 
the matter, and plaintiff’s letter, through his representa¬ 
tive, Mr. Finlayson, requesting an appeal from Mr. Carl, 
has not to this date been acknowledged by Mr. Carl nor 
by any other person associated with the R. R. Company; 
nor has the C. I. 0. Local nor its parent organization 
nor any person identified with either of them advised or 
informed plaintiff of the decision of Mr. Carl to this date, 
despite the provisions of the appeal procedure of the 
Wage Agreement that— 

“Conference on appeal shall be arranged within 
thirty (30) days of such date of appeal and decision 
rendered promptly.” 
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From on or abont December 29, 1944, when plaintiff 
w^as “held from service”, to the date of April 21, 1945, 
when plaintiff wrote Mr. Carl requesting appeal from 
the decision of Mr. McAbee, the American Federation 
Local was the collective bargaining agency for the unit 
comprising the Dining Car Employees of which plaintiff 
and his representative, Mr. Finlayson, were members. 

On or about October 31, 1945, the American Federa¬ 
tion Local was disestablished as said collective bargain¬ 
ing agency and the CIO Local was certified as collective 
bargaining agency in its stead by the National Mediation 
Board, and the Wage Agreement theretofore in effect be¬ 
tween the R. R. Company and the American Federation 
Local was continued in effect and unchanged between the 
R. R. Company and the CIO Local. 

From the date of April 27, 1945 to some time in Janu¬ 
ary, 1946, Mr. Finlayson did nothing in aid or behalf of 
plaintiff as his representative, nor did the American 
Federation Local aid plaintiff in prosecution of his rights 
under the Wage Agreement from the date of April 17, 
1945 to this present date. 

Plaintiff testified that he had been a member of Ameri¬ 
can Federation Local from some time in 1937 to De¬ 
cember 29, 1945, the date he was “held from service” by 
the R. R. Company, and had been employed by various 
railroads for the better part of some forty years, since 
approximately 1910, and had never been discharged from 
any of his previous employments. 

That previous to December 29, 1945, he actively worked 
voluntarily for the American Federation Local “trying 
to get members; going around talking in favor of it,” 
and that Mr. Charles Finlayson, a fellow employee, was 
a steward of the American Federation Local at the time. 
(J. A. 28A to 30A). 
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That certain employees of the R. R. Company spoke to 
him about his activities in behalf of the American Fed¬ 
eration Local, their names being Dining Car Stewards 
Robinet and Hawley, and several waiters, including one 
named Leonard. (J. A. 28A to 30A). 

That he was “held from service” December 29, 1944 
and ordered to report for investigation January 5, 1945, 
eight (8) days from the “held from service” date 
whereas the Working Agreement provides for the inves¬ 
tigation to be held “seven (7) days from date when 
charged with the offense or held from service.” 

That he requested Mr. Charles Finlayson, a fellow 
employee, to represent him at the investigation set by 
the R. R. Company for January 5, 1945; that due to not 
being at home during the Christmas and New Year holi¬ 
day he did not receive the R. R. Company letter setting 
the date of investigation for January 5, 1945 until a 
day or two before that date, his recollection being that 
he received the letter on “the 2nd or 3rd” of January, 
1945; that he planned to take a train at 10:00 a. m. from 
Chicago to Washington on the 4th of January, 1945, but 
missed it that morning and in order to meet the R. R. 
Company notice to appear at 10:30 the following morn¬ 
ing, January 5, 1945, at the R. R. Company office in 
Baltimore, he rode the Capitol Limited, the only one of 
two other trains of the B. & O. which left that same day 
for Washington in time to allowr for complying with the 
R. R. Company notice to appear; that the other train 
was the Columbian which left Chicago a half-hour fol¬ 
lowing the Capitol Limited’s departure at 4:00 p. m.; 
that he rode the Capitol Limited because it was his 
regular assignment on which he knew all of its crew 
whereas the Columbian crewr was not so well known to 
him: that his representative Mr. Finlayson rode on 
the Columbian to which he wras assigned as a dining car 
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waiter at the time; that both trains were held up by 
weather conditions which caused them to arrive late in 
Washington and, consequently, he and Mr. Finlayson 
reported at approximately 12:00, noon, in Baltimore in¬ 
stead of 10:30 a. m.; that Mr. McAbee cancelled the in¬ 
vestigation when they met him and advised that he 
would set another date for same. 

That he had an employee pass from the railroad which 
was not good on the Capitol or the Columbian but he 
knew the crew on the Capitol and did not buy a ticket 
for transportation or space but rode in the club car and 
neither the Train nor the Pullman Conductor requested 
his ticket or payment nor asked for his pass. 

That the R. R. Company set the date for investigation 
for January' 17, 1945, in Baltimore, and that he and Mr. 
Finlayson attended and at the start of the investigation 
objected to the notice for the original date of January 
5, 1945 as being eight (8) days from the date of “held 
from service’’ in contradistinction to the seven (7) days 
set forth in the Wage Agreement. 

That the investigation proceeded over his protest, to 
examine Waiter Cole on the charge that plaintiff had an 
altercation with him on duty and that Cole stated to 
Mr. Wickham, the R. R. Company official who presided, 
that it was not his desire to bring charges against plain¬ 
tiff and he had only done so to save his job. 

That the charge of altercation was unfounded and un¬ 
proved. 

That the charge of riding Train 6, the Capitol Limited, 
was not satisfactorily determined against him, and the 
hearing was recessed to February 3, in Chicago, to en¬ 
able Train Conductor McKinley to appear for additional 
investigation into the matter. 
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That the charge of missing an assignment was un¬ 
founded and unproven and no witness appeared to tes¬ 
tify in said latter matter. 

That Train Conductor McKinley did not appear in 
Chicago, February 3, 1945, but the investigation con¬ 
tinued without his presence, the presiding officer question¬ 
ing Asst. Pullman Conductor Balkwill and using the 
record of the January 17 investigation to which record 
plaintiff had objected and again objected, the notes of 
the several records having been taken by stenographers 
who were employed by the R. R. Company, and on Feb¬ 
ruary 5, 1945, he received notice from Mr. McAbee that 
he was dismissed from service for “failure to report for 
your assignment, Train 6 . . . December 23, 1944, and 
riding Train 6, the Capitol Limited, -while off duty . . . 
without proper transportation.” 

That, in view of the appeal procedure of the Wage 
Agreement he did not consider the decision of Mr. 
McAbee rendered on February 5, 1945, as final and, 
therefore, he followed the provisions of the appeal proce¬ 
dure addressing Mr. Carl as “the next highest officer” 
in appeal from the decision of Mr. McAbee; that in 
accordance with the answers of Mr. Carl February 24, 
1945, and March 8, 1945, he again wrote Mr. McAbee on 
March 22, 1945, appealing his decision of February 5, 
1945, and on April 2, 1945 received Mr. McAbee’s an¬ 
swer setting the date of April 17, 1945 for conference on 
said appeal; that Mr. McAbee, after meeting with Mr. 
Finlayson on April 2, 1945, ruled that his decision of 
February 5, 1945 would stand. 

That Mr. Finlayson, on April 21, 1945, wrote Mr. Carl 
of the ruling of Mr. McAbee, requesting appeal there¬ 
from: that no answer to this letter of April 21, 1945 
was ever made to plaintiff directly or through his rep¬ 
resentative from that date to the present date. 
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That on February 14, 1946 (J. A. 143A) Mr. Carl 
wrote to a Mr. Frazier, Vice President of the parent 
organization of the CIO Local, stating his decision on 
plaintiff’s appeal made to him on April 21, 1945, that the 
decision of Mr. McAbee on February 5, 1945 was ap¬ 
proved ; that this letter and its contents were made 
known to him for the first time by his present attorney, 
Patrick J. Taft, Esquire, some time after October 8, 
1948, when this suit was filed. 

Mr. H. 0. McAbee, Manager, Dining Car and Com¬ 
missary Department of the R. R. Company, called as a 
witness by the R. R. Company, testified as follows: 

That he wrote to plaintiff on February 5, 1945, stating 
that he was dismissed from service for (1) missing his 
assignment and (2) riding Train 6, the Capitol Limited, 
while off duty without proper transportation. 

That he was not present at the several investigations 
of the charges against plaintiff and that his decision was 
made on the transcribed notes of the proceedings sub¬ 
mitted him by the stenographers; that both stenographers 
were employees of the R. R. Company, one of whom was 
an employee of his office. (J. A. 51A, 55A and 56A). 

That on April 17, 1945 he reviewed the record of the 
investigation and at “the conclusion of about an hour 
and a half, I didn’t see my way clear to make any 
change in my decision.” (J. A. 53A). 

That Mr. Finlayson conferred with him on April 17, 
1945 to discuss the appeal of plaintiff. 

That Mr. Finlayson never communicated or conferred 
with him from April 17, 1945 to date in behalf of plain¬ 
tiff. ( J. A. 54A, 59A and 60A). 

That he signed the Wage Agreement with the Ameri¬ 
can Federation Local and deemed that his dismissal of 
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plaintiff was final unless overruled on appeal to the 
“next highest officer.” 

That a Mr. McConnell, an official of the American 
Federation Local, registered objection with him to per¬ 
mitting Mr. Finlayson to represent plaintiff, and a Mr. 
Henry Thomas and a Mr. Johnson, officials of the Amer¬ 
ican Federation Local came to his office on April 17, 
1945, when he was reviewing plaintiff’s case on appeal 
and objected to Mr. Finlayson appearing as representa¬ 
tive for plaintiff. (J. A. 56A and 57A). 

That neither Mr. McConnell, Mr. Thomas, nor Mr. 
Johnson questioned the status of plaintiff in the matter 
of his rights under the Wage Agreement to prosecute 
an appeal from the decision of the witness, nor did the 
witness question the status of plaintiff in the matter. 
(J. A. 58A). 

Mr. Charles Finlayson was called as a witness by the 
defendant R. R. Company, and by the co-defendant C.I.O. 
Local, and testified: 

That he is at present employed by Local 320, United 
Transport Employees of America, C.I.O., as General 
Chairman. (J. A. 60A). 

That he formerly worked as a dining car waiter 
for the R. R. Company from June 18, 1936 to the first 
part of November, 1945, “When I stopped to take over 
this position.” (J. A. 60A). 

That he represented plaintiff as a fellow employee 
under the terms of the Wage Agreement, in the January 
17, 1945 and February 3, 1945, investigations, and that 
certain photostatic copies of the transcribed records 
shown him by counsel for the R. R. Company are accu¬ 
rate to the best of his knowledge, and that he felt that 
way about the original wffien he went over it in Mr. 
Carl’s office in January, 1946. (J. A. 62A). 
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That he went over the original transcript with plain¬ 
tiff after the February 3, 1945 investigation, and he 
urged plaintiff to sign it as “I didn’t see anything out 
of line.” (J. A. 63A). 

That he ceased collecting dues for the American Fed¬ 
eration Local for the reason that his dues book was 
taken away from him on June 24, 1944 by the Secretary- 
Treasurer of the American Federation Local because he 
was distributing C.I.O. literature among the men. (J. 
A. 63A). 

That he 'was active from June 24,1944, in the formation 
of the C.I.O. on the railroad and organized the C.I.O. 
Local in 1943. (J. A. 64A). 

That he started his activities for the C.I.O. in 1943 
while he was working for the American Federation Local 
because he was dissatisfied, “and so was lots of other 
workers as to the type of representation we were getting 
from Local 495.” (J. A. 64A). 

That the C.I.O. Local was certified as collective bar¬ 
gaining agency in place of the American Federation 
Local October 31, 1945, and he “came to Washington 
November 9, 1945 to take over the new union” which was 
“after Mr. McAbee’s letter of February 5, 1945”, dis¬ 
missing plaintiff. (J. A. 65A). 

That after conferring with Mr. Carl in 1946 he turned 
over all his files on plaintiff’s case to the C.I.O. Inter¬ 
national Union and did not do anything further in the 
case. (J. A. 65A). 

That he had not completely read the photostatic copies 
of the transcribed record of the investigations of plain¬ 
tiff, shown him by counsel for the R. R. Company and 
which he testified to as being accurate copies of the 
originals to the best of his knowledge, but that he 
“scanned through the first three pages” of the some 
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14 photostated sheets, and that he had never seen the 
photostatic copies “before today”. (J. A. 67A, 68A and 
69A). 

That he had read the original transcript of the investi¬ 
gations of January 17 and February 3, 1945, immediately 
after the close of the February 3, 1945 investigation and 
was familiar with the statements made therein by him 
(the witness) in protest of the notice of the company to 
plaintiff in setting investigation on January 5, 1945, 
eight days “from date of ‘held from service’ ” instead 
of seven (7) days as provided in the Working Agree¬ 
ment, but that he did not now feel that “they violated 
the agreement in there.” (J. A. 69A to 76A). 

That “since that time it has been remedied in the 
contract to make it specific.” (J. A. 74A). 

That the questions asked of plaintiff and the answers 
given by plaintiff as shown in the photostatic copies of 
the transcribed record are accurate and there are no 
changes, deletions, subtractions or any additions to any 
question, and no additions, deletions, subtractions, or 
changes to the answers. (J. A. 77A). 

That he signed the letter of February 20, 1945, ad¬ 
dressed to Mr. Carl, of the R. R. Company, requesting 
appeal for plaintiff from the decision of Mr. McAbee, 
and that the letter carried the statement that the request 
for appeal. (J. A. 78A). 

“is based upon the failure of the hearing officer to 
produce testimony sufficient to justify dismissal; 
on the failure of the Company to observe Article 7, 
section (d) of the agreement between the B. & O. 
Railroad Company and Dining Car Employees Union 
Local 495; also on the failure of the Company to 
follow rules of procedure in the investigation which 
would lend proof to the innocence of the accused. 
We have evidence to introduce to support the basis 
of our appeal and to produce this evidence, we would 
like to have as witnesses in the appeal hearing, the 
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stenographer who took the notes in the investigation 
held January 17, 1945; Mr. Wickham, Chief Clerk to 
Mr. McAbee, and Mr. J. B. Martin, Asst. Superin¬ 
tendent who assisted in the investigation.” 

That the night before plaintiff was to leave for the 
January 5, 1945 investigation in Washington he told 
plaintiff “for God’s sake, don’t ride the Capitol Limited, 
because they are watching for you.” (J. A. 83A). 

That he was told “by some of the waiters I worked 
with the previous day—that they had heard somebody 
in their office say that they were going to watch to see 
whether he rode the Capitol Limited.” (J. A. 83A to 
85A). 

That, as a labor representative, he carries a pass on 
the B. & 0. Railroad which allows him to travel on 
either ordinary or featured trains without payment of 
fare. 

At the close of the trial the defendant R. R. Company 
and the co-defendant C.I.O. Local separately moved for 
a directed verdict on the ground that (1) plaintiff was 
discharged on February 5, 1945 by the action of Mr. Mc¬ 
Abee and therefore the statute of limitations started to 
run from that date rather than from February 14, 1946 
when Mr. Carl acted on the appeal of plaintiff in up¬ 
holding the decision of Mr. McAbee and, in consequence, 
the statute of limitations barred the plaintiff to bring his 
action on October 8, 1948; that (2) discharge of the 
plaintiff by the R. R. Company was not wrongful; and 
that (3) there was no privity of contract between the 
C.I.O. Local and plaintiff a breach of which would give 
rise to an action, and no showing in tort that it did or 
did not do something which it assumed an obligation to 
do and, by virtue of a dereliction, became liable to plain¬ 
tiff who was not a member of the C.I.O. Local which, 
as a result thereof placed no statutory duty on that body 
to represent one who is not a member. 
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The Court below granted the aforesaid motions of the 
defendant R. R. Company and of the co-defendant C.I.O. 
Local. 

A default judgment theretofore had been entered 
against the American Federation Local and had not been 
removed at the time of trial. 

The Court below instructed the jury to render its ver¬ 
dict for each of the defendants. 

STATEMENT OF POINTS 

1. The Court erred in finding for the defendants. 

2. The Court erred in instructing the jury to render 
its verdict for defendants. 

3. The Court erred in finding that no privity of con¬ 
tract existed between the American Federation Local and 
plaintiff, nor between the C.I.O. Local and plaintiff, in 
the capacity of said Locals as collective bargaining agen¬ 
cies. 

4. The Court erred in finding that the R. R. Company 
discharge of plaintiff was for just cause. 

5. The Court erred in finding that the Statute of 
Limitations started to run against plaintiff on the date 
of February 5, 1945 instead of on the date of February 
14 , 1946. 

6. The Court erred in finding that the Wage Agree¬ 
ment had been fully complied with by the R. R. Company 
in the matter of notice, investigation, and appeal. 
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IV. 

SUMMARY OF ARGUMENT 

The granting of the motions for a directed verdict for 
defendants by the Court below should be reversed be¬ 
cause of the existence of genuine issues of material fact 
proffered by plaintiff to the Court and the jury. 

1. The evidence proffered by plaintiff, by Mr. McAbee 
for the R. R. Company, and by Mr. Finlay son, for the 
R. R. Company and the C.I.O. Local, was sufficient to go 
to the jury on the questions of whether,— 

(a) The defendant R. R. Company violated the 
grievance and appeal procedure of the Wage 
Agreement. 

(b) The discharge of plaintiff was for union activi¬ 
ties in behalf of the American Federation Local. 

(c) The actions of the defendant R. R. Company 
in investigation of plaintiff as well as in its dis¬ 
charge of him were arbitrary, capricious, and 
in bad faith. 

(d) The prosecution of appeal by plaintiff was a 
requisite under the appeals procedure of the 
Wage Agreement and the Statute of Limita¬ 
tions was tolled in its running until such proce¬ 
dure was exhausted by plaintiff. 

(e) A privity of contract existed between the Amer¬ 
ican Federation Local and plaintiff which was 
breached by the local through its failure to 
represent plaintiff after February 5, 1945 and 
said breach gave rise to a tort action in that as 
the collective bargaining agency for plaintiff it 
was liable to him for its failure to seek enforce¬ 
ment of plaintiff’s rights under the grievance 
and appeals procedure of the Wage Agreement 
to which it was a signatory with the defendant 
R. R. Company, and 

(f) A privity of contract existed between the 
C.I.O. Local and plaintiff which was breached 
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by the local through its failure to represent 
plaintiff after October 31, 1945 and said breach 
gave rise to a tort action in that as the collec¬ 
tive bargaining agency for plaintiff it was liable 
to him for its failure to seek enforcement of 
plaintiff’s rights under the grievance and ap¬ 
peals procedure of the Wage Agreement to 
which it was a signatory with the defendant 
R. R. Company. 

The evidence represented by the exhibits, in the joint 
appendix herein, includes the Wage Agreement in ques¬ 
tion and it is incontrovertible that the grievance and 
appeal procedure of Article 7 thereof provides that the 
R. R. Company was required to set a date for investiga¬ 
tion of the charges against plaintiff of not more than 
seven (7) days “from date when charged ... or held 
from service.” 

The Court below erred in ruling that the provision 
might be complied with in the alternative by the R. R. 
Company to apply “from the date when charged”—De¬ 
cember 30, 1944, rather than from the date “when held 
from service”—December 29, 1944. 

In so ruling the Court below held counter to the 
holding in National Symphony Orchestra v. Konesky, 
Mun. Ct. App. D. C. 44 A. 2d. 694, in which suit was 
brought by Konesky for violation of an employment con¬ 
tract by the Orchestra. While the violation was not of 
a collective bargaining agreement the court ruling is 
equally applicable to such an agreement in its language 
that— 

“If contracts of employment were susceptible of two 
varying interpretations, the Court would adopt that 
interpretation which favored employee rather than 
employer which was the author of the contract.” 

In the case of McNeil, v. Peoples Life Insurance Co., 
Mun. Ct. App. D. C., 43 A. 2d. 293, the issue was 
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interpretation of a collective bargaining agreement made 
after McNeil left the employment of the Insurance Com¬ 
pany, the agreement providing for back pay retroactive 
to a date when McNeil was still an employee. Here the 
Court ruled for McNeil stating:— 

“To deprive him of the increased pay simply because 
he was not employed on the so-called effective date 
of the contract would, in our opinion, require plain 
and express language in the contract to that effect.” 

The language above is peculiarly apt when applied to 
the finding of the Court below that the C.I.O., though it 
took over intact and unchanged the Wage Agreement in 
effect between the American Federation Local and the 
R. R. Company, owed no legal duty or obligation to rep¬ 
resent plaintiff in prosecution of his appeal because there 
was no privity of contract between the union and plain¬ 
tiff. 

In Yazoo and Mississippi Valley Railroad Company v. 
Webb, 64 F. 2d. 902, the Court had the following to say 
respecting judicial construction of a collective bargaining 
agreement:— 

“As a safeguard of social peace it ought to be con¬ 
strued not narrowly and technically but broadly and 
so as to accomplish its evident aims and ought on 
both sides to be kept faithfully and without subter¬ 
fuge.” 

In the instant case the appellant contends that not one 
but all three appellees were the authors of the Wage 
Agreement. The American Federation Local was co¬ 
author with the R. R. Company in its origination, and 
the C.I.O. Local assumed the same role when it took over 
the Wage Agreement intact and unchanged on October 
31, 1945, when it supplanted the American Federation 
Local as collective bargaining agency for the dining car 
waiters. 
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In consequence thereof each and all of the appellees 
violated the Wage Agreement to the damage of appel¬ 
lant; the R. R. Company in failing to observe the griev¬ 
ance and appeals procedure; the American Federation 
Local in failure to aid the appeal of appellant during 
the period February 5 to October 31, 1945; and the 
C.I.O. Local in failing to aid appellant’s appeal from 
October 31, 1945 to this date. 

In Taylor v. Atchison T. and S. F. Ry. Co., 92 Fed. 
Supp. 968, passing on the question of a discharge of a 
railway employee who claimed “denial of proper investi¬ 
gation and hearing”, the Court held that “non-observ¬ 
ance of contract duties gives rise to tort.” 

This honorable Appeals Court in Minor, et al. v. Wash¬ 
ington Terminal Company, 86 U. S. App. D. C., 180 F. 
2d. 10, had this to say regarding the failure of the em¬ 
ployer party to observe the provisions of a collective 
bargaining agreement:— 

“Whether appellee performed the duty assumed by 
it, or if it did not ... is a genuine issue of fact 
raised by the pleadings, affidavits and depositions 
submitted herein.” 

On the matter of the District Court having granted 
the motion of the Terminal Company for summary judg¬ 
ment, this honorable Appeals Court stated:— 

“To proceed to summary judgment it is not suffi¬ 
cient . . . that the judge may not credit testimony 
offered on a tendered issue. It must appear that 
there is no substantial evidence on it, that is, either 
that the tendered evidence is in its nature too in¬ 
credible to be accepted by reasonable minds, or that 
conceding its truth, it is without legal probative 
force. . . . We must therefore conclude that whether 
appellee complied with Rule 39 ... is a genuine 
issue of material fact which precludes the award of 
summary judgment.” 
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One other observation of this honorable Appeals Court 
is of paramount importance to appellant in his conten¬ 
tion that the Court below too lightly and too casually 
disposed of his good faith exhaustion of the appeal pro¬ 
cedure of the Wage Agreement as “purely procedural”. 
As to the “purely procedural” aspect this honorable 
Appeals Court in its Minor , et al. decision noted that— 

“Appellant’s action is not based upon a disavowal 
of the agreement; instead, it is grounded in the 
theory that exhaustion of the appeal procedure which 
is ordinarily a condition precedent to suit for breach 
of the substantive sections of the agreement . . . 
etc.” (Italics supplied) 

As well, in Priest v. Chicago R. I. and P. R. R ., 189 F. 
2d. 813, in a case involving alleged wrongful discharge 
in violation of a collective bargaining agreement, the Dis¬ 
trict Court dismissed the case for lack of jurisdiction. 
The Appeals Court reversed the lower Court, holding:— 

“We are required to view the case pleaded in the 
aspect most favorable to plaintiff and most unfavor¬ 
able to the defendant.” 

Appellant’s testimony that he was discharged by the 
R. R. Company for union activity in aid of the American 
Federation Local which was subsequently displaced as 
collective bargaining agency on October 31, 1951, was 
denied by Mr. AcAbee. 

However, it is noteworthy that in the notice of dis¬ 
missal from Mr. McAbee on February 5, 1945, the charge 
of altercation with a fellow employee was not mentioned. 

Also, the original two charges served on appellant 
were for (1) missing an assignment and (2) altercation 
with a fellow employee. 

At this point it is pertinent to examine the “missing 
assignment” charge. Appellant testified, and his testi¬ 
mony was not controverted, that he phoned the dining 
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car office that he would not be able to appear for his 
assignment but might be able to show up at the R. R. 
Station. 

The Court below, in finding that “missing an assign¬ 
ment 7 7 was a justifiable cause for discharge, cited the 
case of Reynolds v. Rio Grande Western R. R. Co., 174 
F. 2d, 673, which case involved the discharge of a rail¬ 
road engineer who had signed a call book to appear on 
assignment as an engineer and then went back to sleep 
and was visited again by his crew caller when he failed 
to appear for his assignment and was told that the train 
was waiting for him and then appeared just as the train 
was pulling out with another engineer whom the Assist¬ 
ant Trainmaster had secured when he failed to show 
up on time. 

The Court below erred in relying on this case to find 
that “missing an assignment 77 on the part of appellant, 
a dining car waiter, assumes the same importance as 
that of an engineer “missing an assignment 77 . 

It is common knowledge among those familiar with 
railroads that an engineer is a “key 77 employee and that 
he is called upon in person by a call-boy or, as in this 
instance a crew-caller, and required to sign a call book. 
Upon his signing of the call-book he obligates himself to 
be on his engine at the time specified. 

On the other hand, a dining car waiter is not called 
upon in person nor does he sign a call book obligating 
him to appear for duty at a specified time. 

At the assignment office a group of unassigned waiters 
are constantly in attendance from which the official in 
charge may choose to fill in for a waiter who does not 
show for his assignment. 

The Capitol Limited is a feature train to which ap¬ 
pellant was regularly assigned as a result of seniority 
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in service. It is also a choice assignment from the stand¬ 
point of being all pnllman and therefore most lucrative 
from the standpoint of tips. 

It is inconceivable that the failure of appellant to ap¬ 
pear for his assignment caused disruption to the E. E. 
Company operation of the Capitol Limited in the same 
fashion as that of the failure of an engineer to appear 
on time. 

As well, appellant testified that ‘‘because of the cir¬ 
cumstances that arrived, that I couldn’t make the yards, 
and I called up the office and told them that 45 minutes 
before I was due to report. ... It has always been 
the custom on the Eailroad, on the B. and 0. the same 
as all of them, any time you call the office in ample 
time you can lay off. We have extra men that will work 
for you. It wasn’t compulsory for you to work because 
your crew went out. There’s no understanding of that.” 
This testimony was uncontroverted. (J. A. 35A and 36A). 

The obvious conclusion that may be drawn is that the 
“missing of an assignment” by appellant was not in 
itself sufficient reason, in the opinion of the E. E. Com¬ 
pany, to justify a discharge. Therefore it added the 
charge of “altercation” with a fellow employee. 

It is also obvious that the E. E. Company was desirous 
of developing what, in its opinion, would be a more 
serious charge than the two charges on which they noti¬ 
fied appellant he was to be investigated on January 5, 
1945, at the company offices in Baltimore. 

It is equally obvious when viewed from the testimony 
of Mr. Finlayson that the day before appellant was to 
leave for Baltimore January 4, 1945, he warned appel¬ 
lant, saying, “Bill, your case is coming up tomorrow. 
Be sure and catch No. 10, which leaves there at 10 o’clock 
in the morning; and for God’s sake, don’t ride the Capi¬ 
tol Limited, because they are watching for you, and if 
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you get on it you are likely to be caught,” (J. A. 83A) 
the R. R. Company was desirous of entrapping appellant. 

When asked the basis for his warning, Mr. Finlayson 
testified that he was informed— 

“by some of the waiters I worked with the previous 
day—that they heard somebody in their office say 
that they were going to see whether he rode the 
Capitol Limited.” (J. A. 83A to 85A). 

On the basis of the testimony of Mr. Finlayson, one¬ 
time representative of appellant and now General Chair¬ 
man of the C.I.O. Local, it is apparent that the R. R. 
Company was anxious to find reason for discharging 
appellant for his activities in aid of the American Fed¬ 
eration Local and set the investigation for Baltimore, on 
the rather minor charges of “missing an assignment” 
and “altercation” with a fellow employee, rather than 
at his home base in Chicago where he w^ould have no 
expenses for meals, hotel, etc., such as in traveling to 
Baltimore to meet the convenience of the R. R. Company. 

This letter assumption is clearly borne out in the fact 
that the resumption of the investigation, postponed to 
examine Train Conductor McKinley in the matter of 
appellant’s riding the Capitol Limited, was set for the 
convenience of Train Conductor McKinley in Chicago. 
Apropos of the planned resumption to examine Train 
Conductor McKinley, it is of note that McKinley did not 
appear. 

Perhaps the significance of Train Conductor McKin¬ 
ley’s failure to appear was in the fact that he would 
have had to admit that he permitted appellant to ride 
on the Capitol Limited on his sole responsibility. 

Similar to the captain of a ship at sea, he was “master” 
of the train and the sole responsible agent of the R. R. 
Company while it was in transit. He was responsible for 
each passenger aboard and the final authority on who 
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should pay and who should not pay for his fare and 
space, to the point where he could eject a passenger for 
good and sufficient reason. 

As the Train Conductor he w T as in complete authority 
over his train. He could determine when it should start, 
where it should stop, who could or could not be a pas¬ 
senger in the event of dispute, and who should or should 
not pay fare, occupy space, etc. 

As Train Conductor, Mr. McKinley was equally cul¬ 
pable with appellant in allowing him to ride without 
paying for fare or space and he should have been investi¬ 
gated as well. That he was not lends credence to the 
belief that the R. R. Company used the subterfuge of 
adding the charge of “riding the Capitol Limited” to 
disguise the real reason for discharge of appellant, that 
of activities in aid of the American Federation Local. 

Appellee’s witness, Mr. McAbee, testified that he con¬ 
sidered his dismissal of appellant on February 5, 1345 as 
final. The Court below agreed with that viewpoint and 
held that appellant was discharged on February 5, 1945 
rather than on February 14, 1946 when Mr. Carl acted 
on the appeal of appellant in a letter to Mr. Frazer of 
the C.I.O. In so holding the Court below ruled that the 
statute of limitations started to run against appellant 
from February 5, 1945 and not from February 14, 1946 
and thus appellant’s suit was barred by the statute of 
limitations when filed October 8, 1948. 

The ruling of the Court below runs counter to the 
ruling in Illinois Central R. R. v. Moore, 112 F. 2d. 959, 
that:— 

“Discharge is not to be at the employee’s will . . . and 
it would be unreasonable, without express provision 
to that effect, to hold that the railroad officers are 
the sole or the final judges of the justice of the 
cause.” 
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While the Court here was speaking of the “justness 
of the cause” it is equally important that the employe^ 
through the decision of an inferior official or officer, 
should not be allowed to ignore the appeal procedure 
provided for an employee aggrieved by the decision of 
an inferior official or officer to appeal to the “next high¬ 
est officer”. To what purpose the appeal procedure 
otherwise ? 

There is no justification in law in the finding by the 
Court below that there was no privity of contract be¬ 
tween the American Federation Local and appellant, and 
that the C.I.O. Local was under no statutory duty to 
represent one who is not a member (referring to appel¬ 
lant’s lack of membership in that body while prosecuting 
his appeal to Mr. Carl). 

The very same C.I.O. parent body, represented by the 
very same attorney in this matter, James Cobb, Esq., 
in this honorable Appeals Court, in the case of United 
Transport Service Employees of America, C.I.O., ex rel, 
Washington v. National Mediation Board, et al. 179 F. 
2d, 446, contended for the same position as that of ap¬ 
pellant in this case as against an A.F.L. Union, and this 
Appellate Court upheld its contention in these words:— 
(Citing Steele v. Louisville and N. R. Co., 65 Sup. Ct. 
226). 

“So long as a labor union assumes to act as the 
statutory representative of a craft, it cannot rightly 
refuse to perform the duty which is inseparable from 
the power of representation conferred upon it, to 
represent membership of the craft. While the stat¬ 
ute does not deny to such a bargaining labor organi¬ 
zation the right to determine eligibility to its mem¬ 
bership, it does require the union in collective bar¬ 
gaining and in making contracts with the carrier, to 
represent non-union members of the craft without 
hostile discrimination, fairly, impartially, and in good 
faith.” 
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In addition to the above-cited case, appellant submits 
two other cases, Mitchell v. Gvlf, Mobile and Ohio R. Co., 
91 F. Supp. 175, and Graham v. Brotherhood of Locomo¬ 
tive Firemen and Enginemen, 70 Sup. Ct. 14, in which the 
holdings are to the same point. 

The Court below discounted the testimony of appellant 
that he was a paid-up member of the American Federa¬ 
tion Local to October, 1944, and his statement that he 
paid his dues to Mr. Finlayson to cover appellant from 
June through an additional three (3) months to October 
1, 1944, preferring to accept the testimony of Mr. Fin¬ 
layson to the contrary, and the Court, therefore, found 
that appellant was not a member in good standing of the 
American Federation Local after June, 1944. 

There is now in the possession of counsel for appellant 
originals and photostats of receipts furnished appellant 
for payments of dues through September, 1944 which con¬ 
trovert the testimony (above) of Mr. Finlayson. (J. A. 
.)- 

2. The motions of defendants’ for a directed verdict 
should not have been granted because there were suffi¬ 
cient genuine issues of material fact to go to the jury, 
as evidenced in the Summary of Argument herein. 

V. 

ARGUMENT 
Part I 

The sufficiency of the evidence proffered by plaintiff 
precluded the court below taking the case from the jury 
on the issue of wrongful discharge. 

Part II 

The evidence is sufficient to go to the jury on the ques¬ 
tion of damages. 
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Part m 

The trial court erred in granting defendants’ motions, 
and in directing the jury to render verdict for all of 
the defendants. 

CONCLUSION 

For the reasons above set forth, the judgment of the 
Court below should be reversed. 

If, in the opinion of this Court, defendants’ motions 
for a directed verdict should not have been granted, the 
case should be remanded for entry of judgment for plain¬ 
tiff. Otherwise, the case should be remanded for a new 
trial. 

Respectfully submitted, 

Patrick J. Taft 
730 Transportation Bldg. 
Washington, D. C. 

Attorney for AppeUcmt 
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Complaint for Damages for Wrongful Discharge 

Plaintiff, William Condol, in support of his complaint, 
respectfully states to this Honorable Court as follows: 

1. That, the jurisdiction of this Honorable Court 
arises by virtue of the provisions of Title 11, Section 
301, of the District of Columbia Code, 1940 Edition. 

2. That, plaintiff, is an adult citizen of the United 
States, residing at 418 East 62nd Street, Chicago, Illinois, 

and brings this action in his own right. 

393 3. That, defendant, the Baltimore and Ohio 

Railroad Company, is a corporation, with offices 
at Connecticut and H Street, Northwest, Washington, 
District of Columbia. 

4. That, defendant, the Dining Car Employees Union, 
Local 495, of the Hotel and Restaurant Employees and 
Bartenders International Union, is a voluntary unincor¬ 
porated association affiliated with the American Federa¬ 
tion of Labor, and that the said Federation has its prin¬ 
cipal offices at 901 Massachusetts Avenue, Northwest, 
Washington, District of Columbia. 

5. That, defendant, the United Transport Service Em¬ 
ployees of America, is a voluntary unincorporated asso¬ 
ciation affiliated with the Congress of Industrial Organi¬ 
zations, and that said Congress has its principal offices 
at 718 Jackson Place, Northwest, Washington, District 
of Columbia. 

6. That, on or about August 15, 1936, plaintiff en¬ 
tered the employ of the defendant, the Baltimore and 
Ohio Railroad Company, and was continuously employed 
by said defendant from said date to the date of Decem¬ 
ber 29, 1944, a period of approximately eight and one- 
half (SV 2 ) years, during which period, according to the 
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knowledge and belief of plaintiff, his services were con¬ 
sidered satisfactory by said defendant. 

7. That, on or about December 30, 1944 plaintiff was 
served with notice of charges of violation of rules of 
said defendant based on a complaint of a fellow em¬ 
ployee, George A. Cole, failure to report for assignment, 
and previous record, with notice of hearing to be held 
by said defendant on said charges, said notice being 
signed by Mr. H. 0. McAbee, Manager, Dining Car and 
Commissary Department, of said defendant. 

8. That, at the time of said service of notice upon 
plaintiff, a wage agreement covering plaintiff’s employ¬ 
ment as a dining car waiter with said defendant, was in 
effect between said defendant and Dining Car Employees 
Union, Local No. 495, named herein as a co-defendant, of 
which union plaintiff was then a member in good stand¬ 
ing. 

394 9. That, paragraph (b) of Article 7 of said 

wage agreement, providing for the handling of dis¬ 
cipline and grievances, requires that where a charge is 
made against an employee, “the investigation shall be 
held by a proper officer within seven (7) days from date 
when charged with the offense or held from service.” 

10. That, despite the requirements of said paragraph 
(b). Article 7 of said wage agreement, the defendant set 
the date for investigation in said matter for January 5, 
1945, a matter of eight (8) days from December 29, 1944, 
on which latter date plaintiff was held from service by 
defendant. 

11. That, following several postponements of the date 
for investigation of the charge served upon plaintiff on 
December 30, 1944, the defendant, on January 8, 1945, 
served notice of an additional charge upon plaintiff, and 
plaintiff reported for investigation on said two charges, 
on January 17, 1945, at Baltimore, Maryland. 
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12. That, at the outset of the investigation on January- 
17, 1945, plaintiff did not waive the matter of the de¬ 
fendant’s failure to comply with the requirements of 
paragraph (b), Article 7, of the said wage agreement, 
but, on the contrary specifically protested the same. 

13. That, despite plaintiff’s specific protest, aforesaid, 
defendant proceeded with the investigation which was 
conducted by Mr. J. H. Wickham, Jr., Chief Clerk, Din¬ 
ing Car and Commissary Department, of the defendant, 
and which was attended by Mr. J. B. Martin, Assistant 
Superintendent, Dining Car and Commissary Department, 
of the said defendant, Mr. Charles Finlayson, a fellow 
employee of plaintiff acting as plaintiff’s representative, 
and George A. Cole, the employee upon whose complaint 
the original charge against plaintiff was based. 

14. That the second charge against plaintiff was for 
“Riding Train 6, The Capitol Limited, from Chicago, 
Illinois, January 4-5, 1945, to Washington, D. C., -without 

proper transportation.” 

395 15. That, the defendant in serving notice of 

this second charge was aware of the fact that its 
notice to plaintiff, of December 30, 1944, stated: 

“You are hereby notified, in accordance with the rules 
of wage agreement under which you are now working to 
report to Baltimore, Maryland, at 10:30 a. m., on Janu¬ 
ary 5, 1945, for hearing,” etc. 

16. That, in accordance wdth said notice, plaintiff rode 
the said train, from Chicago, Illinois, January 4-5, 1945, 
to Washington, D. C., for the purpose of complying with 
the notice served on him by the defendant to report at 
Baltimore, Maryland, at 10:30 a. m., on January 5, 1945, 
for the hearing on the charge involving the complaint of 
the said George A. Cole. 

17. That, in the course of the investigation, January 
17, 1945, on the charge based on the complaint of the 
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said George A. Cole, the sole testimony and evidence 
adduced came from your plaintiff and the said George A. 
Cole; and the charge, based on the complaint of the said 
George A. Cole, was not substantiated. 

18. That, in the course of the said investigation, 
plaintiff was questioned relative to his having allegedly 
failed to properly advise the company of the reasons for 
his missing an assignment on Train 6, at Chicago, De¬ 
cember 23, 1944, based on a written report of an alleged 
conversation between plaintiff and Mr. Morten, an official 
of the defendant, in the course of which questioning 
plaintiff was not afforded opportunity to examine the 
said Mr. Morten as to the written report prepared by 
him, for the purpose of determining the circumstances 
under which it was prepared, and the accuracy of the 
same. 

19. That, in the course of said investigation, plaintiff 
was questioned as to the circumstances surrounding his 
having ridden Train 6, the Capitol Limited, from Chi¬ 
cago, Illinois, January 4-5, 1945, to Washington, D. C. 
without proper transportation, said questioning being 
conducted by Mr. Wickham, and Mr. Martin, the defend¬ 
ant’s representatives, on matters of surmise, speculation, 
and hearsay, and during which period of questioning no 
witnesses appeared to verify the statements and conclu¬ 
sions expressed by the said Mr. Wickham and Mr. Mar¬ 
tin, nor for opportunitv of cross-examination bv plain¬ 
tiff. 

396 20. That, following the investigation of Janu¬ 

ary 17, 1945, aforesaid, Mr. W. R. Morten, Super¬ 
intendent, Dining Car and Commissary Department, of 
the defendant requested plaintiff to sign the transcribed 
minutes of said investigation as an indication of his 
acceptance of their accuracy, which plaintiff refused to 
do in a letter to the said Mr. Morten, dated January 27, 
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1945, on the grounds that said transcribed minutes were 
not a true and accurate record of the said proceedings. 

21. That, a second investigation relative to the charge 
that plaintiff rode Train 6, the Capitol Limited, from 
Chicago, Illinois, January 4-5, 1945, to Washington, D. C., 
without proper transportation, was held February 3, 1945, 
at Chicago, Illinois, conducted by Mr. W. R. Morton, 
Superintendent, Dining Car and Commissary Department, 
of the defendant, and attended by plaintiff, Mr. Charles 
Finlavson, as his representative, Mr. L. I. Balkwill, Pull¬ 
man Conductor, as a witness, and Mr. Russel F. Ander¬ 
son, as reporter. 

22. That, the said Mr. Morten, despite plaintiff’s let¬ 
ter of January 27, 1945, objecting to the accuracy of 
the transcribed notes of the investigation of January 17, 
1945, concluded the question against plaintiff, and pro¬ 
ceeded with the investigation, using the transcribed rec¬ 
ord of the previous investigation to which plaintiff had 
protested in writing, as hereinbefore set forth. 

23. That, the sole witness called in said second inves¬ 
tigation was Mr. W. I. Balkwell, Pullman Conductor, on 
duty on said Train 6, which plaintiff was charged with 
riding without proper transportation. 

24. That, the testimony of the said W. I. Balkwill, 
failed to substantiate the charge that plaintiff rode said 
Train 6, without proper transportation. 

25. That, said second investigation was recessed by 
the said Mr. Morten, on his statement that decision in 
the matter was to be held in abeyance pending meeting 
with one Conductor McKinley and plaintiff, February 6, 
1945, for the purpose of additional investigation of the 

matter in question. 

397 26. That, despite the above, the said Mr. Mor¬ 

ten telegraphed plaintiff, February 5, 1945, cancel- 
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ling the meeting with said Conductor McKinley for Feb¬ 
ruary 6th; and, on the same date, February 5, 1945, Mr. 
H. 0. McAbee, Manager, Dining Car and Comissary De¬ 
partment, of the defendant, addressed a letter to plaintiff 
stating that he was dismissed from service “for failure 
to report for assignment, December 23, 1944, and riding 
Train 6, The Capitol Limited . . . without proper trans¬ 
portation, and previous record.” 

27. That, on February 9, 1945, plaintiff, in writing, 
requested copies of the transcribed notes of said investi¬ 
gations, which request was denied, in writing, by the said 
H. 0. McAbee, in a letter of February 12, 1945, on the 
grounds of plaintiff’s having refused to sign the original 
of said transcribed notes. 

28. That, said denial to furnish plaintiff with copies 
of the transcribed notes of said investigation w-as in vio¬ 
lation of paragraph (b), Article 7, of the Wage Agree¬ 
ment hereinbefore described, winch provides that “When 
stenographic notes are taken of investigations, the em¬ 
ployee involved, or his representative, shall be furnished 
with a transcribed copy upon request.” 

29. That, on February 20, 1945, plaintiff, through his 
representative, Mr. Charles Finlayson, addressed a writ¬ 
ten request to Mr. W. G-. Carl, Assistant to the Vice 
President, of the defendant, for a hearing on appeal of 
the decision of the said Mr. H. 0. McAbee, as hereinbe¬ 
fore set forth in paragraph 26. 

30. That, on February 24, 1945, the said Mr. W. G. 
Carl, in writing, advised that the appeal be taken up 
with the Manager of the Dining Car and Commissary 
Department. 

31. That, on March 2, 1945, through his representa¬ 
tive, Mr. Charles Finlayson, plaintiff, in writing, notified 
the said Mr. W. G. Carl of the fact that a final decision 
in the matter had been rendered by the Manager of the 
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Dining Car and Commissary Department, and that ap¬ 
peal of that final decision was being requested in accord¬ 
ance with the provisions of the said Wage Agree- 
398 ment, specifically, Paragraph (c), Article 7, of said 
Wage Agreement, which provides that, “An em¬ 
ployee dissatisfied with the decision shall have the right 
to appeal to the next highest officer designated, provided 
it is made within ten (10) days from date of decision, 
and conference on appeal shall be arranged within thirty 
(30) days from such date of appeal and decision ren¬ 
dered promptly.” 

32. That, on March 8, 1945, the said Mr. W. G. Carl, 
again wrote plaintiff to seek appeal from the Manager 
of the Dining Car and Commissary Department. 

33. That, on March 22, 1945, plaintiff, through his rep¬ 
resentative, Mr. Charles Finlayson, in writing, requested 
a hearing on appeal of the said decision of Mr. H. O. 
MeAbee, addressing same to the said H. 0. McAbee, 
Manager of the Dining Car and Commissary Department, 
of the defendant, in accordance with the reference from 
Mr. W. G. Carl, as hereinbefore set forth in para¬ 
graph 30. 

34. That, on March 27, 1945, plaintiff was advised, in 
writing, by Mr. George F. Zimmerman, Secretary to the 
said H. O. McAbee, of the receipt of his request for a 
hearing on appeal, and that the said Mr. H. 0. ^McAbee 
was out of the city and would act on plaintiff’s request 
upon his return to his office. 

35. That, on April 2, 1945, the said Mr. H. O. Mc¬ 
Abee, in writing, advised plaintiff of the setting of 
the date of April 17, 1945, for hearing on plaintiff’s 
appeal which date was accepted by Mr. Finlayson, as 
representative of plaintiff. 

36. That, on or about April 17, 1945, the said Mr. 
H. 0. McAbee, verbally advised plaintiff, through his rep- 
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ling the meeting with said Conductor McKinley for Feb¬ 
ruary 6th; and, on the same date, February 5, 1945, Mr. 
H. 0. McAbee, Manager, Dining Car and Comissary De¬ 
partment, of the defendant, addressed a letter to plaintiff 
stating that he was dismissed from service “for failure 
to report for assignment, December 23, 1944, and riding 
Train 6, The Capitol Limited . . . without proper trans¬ 
portation, and previous record.’’ 

27. That, on February 9, 1945, plaintiff, in writing, 
requested copies of the transcribed notes of said investi¬ 
gations, which request was denied, in writing, by the said 
H. 0. McAbee, in a letter of February 12, 1945, on the 
grounds of plaintiff’s having refused to sign the original 
of said transcribed notes. 

28. That, said denial to furnish plaintiff with copies 
of the transcribed notes of said investigation w T as in vio¬ 
lation of paragraph (b), Article 7, of the Wage Agree¬ 
ment hereinbefore described, wrhich provides that “When 
stenographic notes are taken of investigations, the em¬ 
ployee involved, or his representative, shall be furnished 
with a transcribed copy upon request.” 

29. That, on February 20, 1945, plaintiff, through his 
representative, Mr. Charles Finlayson, addressed a writ¬ 
ten request to Mr. W. G-. Carl, Assistant to the Vice 
President, of the defendant, for a hearing on appeal of 
the decision of the said Mr. H. 0. McAbee, as hereinbe¬ 
fore set forth in paragraph 26. 

30. That, on February 24, 1945, the said Mr. W. G. 
Carl, in waiting, advised that the appeal be taken up 
with the Manager of the Dining Car and Commissary 
Department. 

31. That, on March 2, 1945, through his representa¬ 
tive, Mr. Charles Finlayson, plaintiff, in writing, notified 
the said Mr. W. G. Carl of the fact that a final decision 
in the matter had been rendered by the Manager of the 


Dining Car and Commissary Department, and that ap¬ 
peal of that final decision was being requested in accord¬ 
ance with the provisions of the said Wage Agree- 
398 ment, specifically, Paragraph (c), Article 7, of said 
Wage Agreement, which provides that, “An em¬ 
ployee dissatisfied with the decision shall have the right • 
to appeal to the next highest officer designated, provided 
it is made within ten (10) days from date of decision, 
and conference on appeal shall be arranged within thirty 
(30) days from such date of appeal and decision ren¬ 
dered promptly.” 

32. That, on March 8, 1945, the said Mr. W. G. Carl, 
again wrote plaintiff to seek appeal from the Manager 
of the Dining Car and Commissary Department. 

33. That, on March 22, 1945, plaintiff, through his rep¬ 
resentative, Mr. Charles Finlayson, in writing, requested 
a hearing on appeal of the said decision of Mr. H. 0. 
McAbee, addressing same to the said H. 0. McAbee, 
Manager of the Dining Car and Commissary Department, 
of the defendant, in accordance with the reference from 
Mr. W. G. Carl, as hereinbefore set forth in para¬ 
graph 30. 

34. That, on March 27, 1945, plaintiff was advised, in 
writing, by Mr. George F. Zimmerman, Secretary to the 
said H. 0. McAbee, of the receipt of his request for a 
hearing on appeal, and that the said Mr. H. O. ^McAbee 
was out of the city and would act on plaintiff’s request 
upon his return to his office. 

35. That, on April 2, 1945, the said Mr. H. O. Mc¬ 
Abee, in writing, advised plaintiff of the setting of 
the date of April 17, 1945, for hearing on plaintiff’s 
appeal which date was accepted by Mr. Finlayson, as 
representative of plaintiff. 

36. That, on or about April 17, 1945, the said Mr. 
H. O. McAbee, verbally advised plaintiff, through his rep- 
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resentative, Mr. Finlayson, of his intention to allow his 
original decision to stand, which action deprived plaintiff 
of his right to a hearing on appeal, in violation of para¬ 
graph (c) Article 7, of the Wage agreement referred to 
hereinbefore. 

37. That, on the date of April 21, 1945, plaintiff, 
through his representative, Mr. Charles Finlayson, in 
writing, notified the said W. G. Carl, of the verbal 

ruling of the said H. 0. McAbee, on or about April 

399 17, 1945, and requested a hearing on appeal from 

the ruling of the said H. 0. McAbee, by the said 
Mr. Carl, as the next highest officer designated, in accord¬ 
ance with the provisions of paragraph (c), Article 7, of 
the Wage Agreement referred to hereinbefore. 

38. That, to the date of filing of this complaint, plain¬ 
tiff has received no reply to the above mentioned letter, 
and has not been granted a hearing on appeal of the 
decision of dismissal of Mr. H. 0. McAbee, by the said 
Mr. IvlcAbee, nor by any other person connected with 
the said defendant. 

39. That, from the date of the action of the said 
H. 0. McAbee, December 29, 1944, withholding plaintiff 
from service, as hereinbefore set forth in paragraph 10, 
to the date of plaintiff’s request addressed to the said 
W. G. Carl, to grant plaintiff a hearing on appeal of 
the decision of the said H. 0. McAbee, on or about 
April 17, 1945, as aforesaid, plaintiff was a member in 
good standing of said Dining Car Employees’ Union, 
Local No. 495, named as a co-defendant herein, and said 
union was the collective bargaining representative, certi¬ 
fied by the National Mediation Board, in the unit in 
-which plaintiff was included as an employee of the de¬ 
fendant, the Baltimore and Ohio Railroad Company; 
that plaintiff vras represented in the matter of the afore¬ 
mentioned investigations by Mr. Charles Finlayson, a 
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member of said union, from the date of December 29, 
1944 to the date of April 27,1945, aforesaid. 

40. That, subsequent to the date of April 27, 1945, 
the said union ceased to represent plaintiff in the matter 
of his being withheld from service, as hereinbefore set 
forth, without notice or excuse to plaintiff for its, the 
unions, action; and, at all times since that date, said 
union has refused to represent plaintiff and to aid him 
in prosecution of his rights as a member of said union, 
in good standing, at the time of the withholding of plain¬ 
tiff from service, December 29, 1944, in violation of the 
terms of the said wage agreement between said union and 
the defendant, the Baltimore and Ohio Railroad Com- 
pany. 

400 41. That, on or about October 31, 1945, the said 

Dining Car Employees’ Union, Local No. 495, was 
disestablished as the collective bargaining representative 
for the unit in which plaintiff was included, by the said 
National Mediation Board, the said Board certifying the 
United Transport Service Employees of America, named 
as a co-defendant herein, to be the collective bargain¬ 
ing representative for said unit in place of the said 
Dining Car Employees’ Union, Local No. 495. 

42. That, the said wage agreement theretofore in effect 
between the said Dining Car Employees’ Union, Local 
No. 495, and the defendant, the Baltimore and Ohio Rail¬ 
road, was continued in effect, and unchanged, between 
the said United Transport Service Employees of America 
and the said defendant, the Baltimore and Ohio Railroad 
Company. 

43. That, plaintiff requested membership in the said 
United Transport Service Employees of America, but was 
denied said membership; that, plaintiff, then requested 
said United Transport Service Employees of America 
to represent and aid him in the prosecution of his rights 
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under the terms of the said wage agreement continued 
in effect, and unchanged, between the said union land 
defendant, the Baltimore and Ohio Railroad Company, 
but said union at all times since the date of the certifica¬ 
tion of said union as the collective bargaining representa¬ 
tive of the unit in which plaintiff was included, October 
31, 1945, has refused to so represent and aid plaintiff. 

44. That, the said withholding from service of plain¬ 
tiff by defendant, the Baltimore and Ohio Railroad Com¬ 
pany, -was wrongful, without just cause, and in violation 
of plaintiff’s rights under the terms of the said wage 
agreement; that, the said failure of the Dining Car Em¬ 
ployees’ Union, Local 495, named as a co-defendant here¬ 
in, to continue to represent and aid plaintiff in the 
prosecution of his rights under the terms of the said 
wrage agreement, from the date of April 27, 1945 to the 
date of the filing of this petition, was wrongful and in 

violation of plaintiff’s rights as a member of said 
401 union, and of the terms of said wage agreement; 

and, further, that, the said denial of membership 
to plaintiff by the said United Transport Service Em¬ 
ployees of America, named as a co-defendant herein, 
and refusal to represent and aid plaintiff in the prose¬ 
cution of his rights under the terms of said wage agree¬ 
ment, from the date of October 31, 1945 to the date of 
filing of this complaint, was wrongful and in violation 
of plaintiff’s rights under the terms of the said wage- 
agreement, as continued in effect, and unchanged, be¬ 
tween said union and defendant, the Baltimore and Ohio 
Railroad Company. 

45. That, through the said wrongful actions of the 
aforementioned co-defendants, plaintiff has suffered loss 
of his regular earnings, and employment in his occupa¬ 
tion as a dining car employee, seniority and other rights 
incident to cessation of such regular employment, future 
retirement and other benefits, and inability to secure fu¬ 
ture employment in his said occupation of a dining car 



employee, in • the amount of Fifty Thousand (50,000) 
Dollars. 

WHEREFORE, the premises considered, plaintiff de¬ 
mands judgment against the Baltimore and Ohio Rail¬ 
road Company, or against the Dining Car Employees* 
Union, Local 495, or against the United Transport Serv¬ 
ice Employees of America, or against all of them, in the 
sum of Fifty Thousand (50,000) Dollars, and costs; and 
for such other and further relief as to this Honorable 
Court may seem just and proper. 

/s/ William Condol 

William Condol, Plaintiff 

STATE OF ILLINOIS 
COOK COUNTY SS 

William Condol, being first duly sworn on oath accord¬ 
ing to law, deposes and says that he has read the fore¬ 
going Complaint by him subscribed and knows the con¬ 
tents thereof; that the statements therein made of his 
personal knowledge are true and those made upon infor¬ 
mation and belief he believes to be true. 

/s/ William Condol 
William Condol 

Subscribed and sworn to before me this 27th day of 
September, 1948. 

/s/ Narcissa H. Williams 
Notary Public (seal) 

My Commission Expires Jan. 9,1951 
/s/ Patrick J. Taft 
Patrick J. Taft 
Transportation Building 
Washington, D. C. 

Attorney for Plaintiff 
Plaintiff Demands Trial by Jury 

/s/ Patrick J. Taft 

Per MH 

Attorney for Plaintiff 
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402 Filed Oct 26 1948 Harry M. Hull, Clerk 

Answer 

The defendant, The Baltimore and Ohio Railroad Com¬ 
pany, answers the complaint filed herein as follows: 

First Defense 

The complaint does not state a claim against this de¬ 
fendant upon which relief can be granted. 

Second Defense 

1. This defendant alleges that the Wage Agreement 
between The Baltimore and Ohio Railroad Company 
and Dining Car Employees Union, Local 495, dated Feb¬ 
ruary 1, 1941, which was in effect at the time of plain¬ 
tiff’s dismissal from service contained the following pro¬ 
vision designated as article 7 (d). 

403 “If a further appeal is taken from the de¬ 
cision of the highest officer designated to handle 

such matters, it will be handled as prescribed in the 
Railway Labor Act as amended.” 

2. Defendant states that plaintiff has failed to avail 
himself of the right of appeal provided in the Railway 
Labor Act as amended, to wit, an appeal to the Railway 
Adjustment Board, Third Division. 

3. This defendant states that there is no cause 
of action which can be heard by this court arising 
out of the dismissal of plaintiff in view of plaintiff’s 
failure to comply with the terms of the Wage Agree¬ 
ment quoted above and in effect at the time of his dis¬ 
missal. 
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Third Defense 

With reference to the numbered paragraphs of the 
complaint, this defendant answers as follows: 

1-5. This defendant admits the allegations of para¬ 
graphs 1 through 5. 

6. This defendant admits that on or about August 15, 
1936, plaintiff entered into the employ of the defendant. 
This defendant admits that plaintiff was, except for the 
period January 30, 1938 to April 10, 1938 when he was 
on furlough, in its employ for a period of approximately 
eight and one-half years, although the date of plaintiff’s 
dismissal from employment appears on this defendant’s 
records as February 10, 1945. This defendant, however, 
denies that during this period the services of plaintiff 
were considered satisfactory by the defendant. 

7. This defendant admits the allegations of para¬ 
graph 7. 

8. This defendant admits that at the time of service 
of notice upon the plaintiff a wage agreement covering 
plaintiff’s employment as a dining car waiter was in 
effect between this defendant and Dining Car Employees 
Union. Local 495. This defendant is not informed as to 
whether or not plaintiff was a member of that union in 
good standing at that time and therefore denies the alle¬ 
gation in paragraph 8 to that effect. 

404 19. This defendant admits that plaintiff was 

questioned as to the circumstances his having rid¬ 
den train No. 6 from Chicago, Illinois, to Washington, 
D. C., on January 4-5, 1945, without proper transporta¬ 
tion and that this questioning was conducted by Mr. 
Wickham and Mr. Martin. This defendant states that 
it was apparent from the plaintiff’s own testimony that 
the charge was correct, and further that plaintiff waived 
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any objection to the manner in which the hearing was 
conducted as stated in the preceding paragraph. 

20-23. This defendant admits the allegation in para¬ 
graphs 20 through 23. 

24. This defendant denies the allegations in para¬ 
graph 24 and states that the testimony of W. I. Balkwill 
substantiated the charge that plaintiff rode train No. 6 
without proper transportation on the date in question. 

25. This defendant admits the allegations in para¬ 

graph 25. 

26. This defendant admits the allegations of para¬ 

graph 26. 

27. This defendant admits the allegations of para¬ 

graph 27, but states that on February 14, 1946, trans¬ 
cripts of the investigations held on January 17, 1945 and 
February 4, 1945, were sent by this defendant to Mr. 
E. E. Frazier, Vice President, United Transport Service 
Employees of America. 

28. This defendant denies the allegations of para¬ 

graph 28. 

29-35. This defendant admits the allegations of para¬ 
graphs 29 through 35. 

36. This defendant admits that on or about April 17, 
1945, Mr. H. 0. McAbee verbally advised plaintiff through 
his representative, Mr. Finlayson, of his intention to 
allow his original decision to stand, but defendant denies 
that this action deprived plaintiff of his right to a hear¬ 
ing on appeal in violation of paragraph (c), article 7, of 
the Wage Agreement then in effect. 

405 9. This defendant admits the allegations of 

paragraph 9. 



17 A 


10. This defendant admits that the date for investiga¬ 
tion of the charges against the plaintiff was set for Janu¬ 
ary 5, 1945, but denies that the selection of this date was 
in violation of subparagraph (b), article 7 of the Wage 
Agreement then in effect. 

11 -15. This defendant admits the allegations in para¬ 
graphs 11 through 15. 

16. This defendant admits that plaintiff rode train 

No. 6 from Chicago, Illinois, January 4-5, 1945, to Wash¬ 
ington, D. C., but denies that the notice referred to in 
paragraph 15 of the complaint authorized the plaintiff to 
ride train No. 6 or that plaintiff rode train No. 6 in com¬ 
pliance with the notice. 

17. This defendant denies the allegations of para¬ 

graph 17 and states that there was additional evidence 
adduced at the hearing on January 17, 1945, and that 
the charges against the plaintiff were substantiated. 

18. This defendant denies the allegations of para¬ 
graph 18 and alleges that the written report of Mr. Mor¬ 

ten referred to in paragraph 18 of the complaint was 
read into the record and is set out on page 4 thereof; 
that neither plaintiff nor his representative, Mr. Finlay- 
son, ever requested an opportunity to cross-examine Mr. 
Morten; and further that at the close of the hearing, 
plaintiff and his representative were asked: 

“Have you and your representative been given full 
opportunity to question witnesses and others giving testi¬ 
mony at this hearing and has the investigation been fair 
and impartial and conducted in accordance with the rules 
of this agreement”, 

to which question a negative answer was given and then 
immediately qualified with the statement that the only ob¬ 
jection which plaintiff or his representative had to the 
manner in which the hearing was conducted was that the 
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hearing had been set for a day more than seven days 
from the date of the original notice. 

406 37. This defendant admits the allegations of 

paragraph 37. 

38. This defendant denies the allegations of para¬ 
graph 38 and states that under date of May 9, 1945, Mr. 
W. G. Carl, referred to previously in the complaint, dis¬ 
cussed with Mr. Charles Finlavson the matter of naming 
the date for discussion of the plaintiff’s case in confer¬ 
ence. Defendant also states that on January 18, 1946, 
Mr. Carl wrote Mr. John L. Yancey, Secretary, Treas¬ 
urer, United Transport Service Employees of America 
and set the date of January 29, 1946, as the date for a 
discussion of the plaintiff’s case in conference, upon 
which date a conference was held, and that Mr. Carl 
on February 14, 1946, wrote Mr. E. E. Frazier, Vice 
President, United Transport Service Employees of Amer¬ 
ica, giving his decision in the plaintiff’s case. 

39. This defendant is not informed as to whether or 
not plaintiff was a member in good standing of Dining 
Car Employees Union, Local No. 495, as alleged in para¬ 
graph 39. Defendant admits the remaining allegations 
of paragraph 39, except that the defendant denies that 
Finlavson ceased to be plaintiff’s representative on April 
27, 1945. 

40. This defendant is not informed with respect to 
any of the allegations of paragraph 40 and therefore 
denies same. 

41. This defendant admits the allegations of para¬ 
graph 41. 

42. This defendant admits the allegations of para¬ 
graph 42. 

43. This defendant is not informed as to the allega¬ 
tions contained in paragraph 43 and therefore denies the 
same. 
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44. This defendant denies that the withholding from 
service of the plaintiff by this defendant was wrongful, 
without just cause, or in violation of plaintiff’s right 
under the terms of the said Wage Agreement. This 
defendant is not affected by the other allegations of para¬ 
graph 44. 

45. This defendant denies that its actions with re¬ 
spect to the plaintiff were wrongful and denies that 

407 the plaintiff has suffered any loss of earnings or 
employment, seniority or other rights as the result 
of any wrongful conduct by this defendant. 

STEPTOE & JOHNSON 
/s/ Stephen Ailes 
/s/ Guy Farmer 

Attorneys for The Baltimore 
and Ohio Railroad Company, 
1139 Shoreham Building 
Washington 5, D. C. 

• • • • 


408 Filed Mar 28 1949 Harry M. Hull, Clerk 

Answer of Defendant United Transport Service Em¬ 
ployees of America—CIO to Complaint for 
Damages for Wrong fid Discharge 

Comes now the defendant, United Transport Service 
Employees of America, a voluntary unincorporated asso¬ 
ciation, affiliated with the Congress of Industrial Organi¬ 
zations, by John L. Yancey, its duly authorized agent, 
authorized to make answer in this cause, and sets forth 
that the said complaint fails to state a claim against this 
defendant upon which relief can be granted. 

1-40. Answering paragraphs one through forty of 
the complaint filed herein, this defendant sets forth that 
it is without knowledge as to the allegations of said 
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paragraphs except so much of paragraph Five to which 
it admits that it is a voluntary unincorporated associa¬ 
tion, affiliated with the Congress of Industrial Organiza¬ 
tions, and states that its principal office is located at 
3452 South State Street, Chicago, Illinois, and therefore 
neither admits nor denies the allegations of the said 
paragraphs, but should same or any of same become 
material to the interest of this defendant, strict proof 
thereof will be required. 

409 41. For answer to paragraph forty-one, this 

defendant admits that on or about October 31, 
1945, it, the United Transport Service Employees of 
America, was certified by the National Mediation Board 
as the collective bargaining representative for the din¬ 
ing-car employees who had been formerly represented 
for collective bargaining purposes by the Dining-Car 
Employees Union, Local No. 495. 

42. Answering paragraph 42, this defendant admits 
that the wage agreement theretofore in effect between 
the Dining-Car Union, Local No. 495, and the Baltimore 
and Ohio Railroad Company, was continued in effect be¬ 
tween the said United Transport Service Employees of 
America and the said Baltimore and Ohio Railroad Com¬ 
pany. 

43. Answering paragraph 43, this defendant denies 
that the plaintiff at any time requested membership in 
the said United Transport Service Employees of America 
and denies that any time during the period in which it 
has been the collective bargaining representative for 
the said dining-car employees has the plaintiff been 
eligible for said membership, and denies that he has at 
any time been or is now a member of the said United 
Transport Service Employees of America. 

This defendant further denies that the plaintiff has 
at any time requested this defendant (but admits that 
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plaintiff requested Charles Finlayson, a member of de¬ 
fendant) to represent and aid him in the prosecution of 
his rights, if any, under the terms of the wage agree¬ 
ment which this defendant had with the Baltimore and 
Ohio Railroad Company. This defendant denies that it 
was under obligation to do so, nor as a matter of fact 
had the authority to act in a representative capacity for 
the said plaintiff for the reason, as hereinbefore set 
forth, since at the time of the certification of this de¬ 
fendant as the bargaining agent, the plaintiff was 
410 not, as it is informed and believes and therefore 
avers, an employee of the Baltimore and Ohio Rail¬ 
road Company, and further avers as hereinbefore set 
forth, that the plaintiff at no time belonged to this de¬ 
fendant organization, nor was this defendant at any time 
in a representative capacity for the plaintiff, nor was it 
obligated or justified in so acting. 

44. Answering so much of paragraph 44 as refers to 
this defendant, this defendant reiterates the fact that it 
did not deny membership to the plaintiff, but avers on 
the contrary that the plaintiff, as hereinbefore set forth, 
was not eligible for such membership, did not apply for 
same, and has been at no time a member of this defend¬ 
ant organization. This defendant states that, although 
not obligated so to do, it did nevertheless (pursuant to 
plaintiff’s request to said Charles Finlayson) energeti¬ 
cally present plaintiff’s case and seek to obtain from 
defendant Baltimore and Ohio Railroad Company a re¬ 
instatement of plaintiff to employment by said company; 
but that nevertheless defendant was not able to obtain 
reinstatement and said defendant company refused to 
reinstate plaintiff. 

45. Answering paragraph 45, this defendant denies 
that through any act on its part has the plaintiff suffered 
any loss of earnings or employment or seniority, or anv 
other rights accruing to the plaintiff as an employee of 
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the Baltimore and Ohio Railroad Company, or in any 
wise affecting his ability to seek future employment in 
his occupation as a dining-car employee, and denies that 
for this reason, or any reason, it is indebted to the plain¬ 
tiff in the sum of Fifty Thousand Dollars ($50,000), or 
in any amount whatsoever. 

Further answering, this defendant calls attention to the 
fact that although the cause of action purports to be 
against it, a national organization, that the sum- 

411 mons issued as a basis of service, inserts the words 

“Local 320”, apparently referring to a local branch 
of this national organization. 

WHEREFORE, the premises considered, this defendant 
asks that this cause be hence dismissed as to it, with its 
appropriate costs. 

/s/ John L. Yancey 

Cobb, Howard and Hayes 
Attorneys at Law 
613 F Street, N. W. 

Washington, D. C. 

• • • • 

412 Filed Nov 8 1950 Harry M. Hull, Clerk 

Pretrial Proceedings 

STATEMENT OF NATURE OF CASE: 

Action for damages for discharge of employee in viola¬ 
tion of contract. 

Plaintiff asserts he -was a dining car waiter for de¬ 
fendant, Baltimore & Ohio Railroad, and that he was 
discharged by railroad in violation of a Union agreement 
between the railroad and the Labor Union regarding em¬ 
ployees of railroad. 
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The violations claimed by plaintiff are that the hearing 
on the charges against him was set for the 8th day 
after his suspension instead of the 7th day as required 
by the agreement; that contrary to agreement the rail¬ 
road did not furnish plaintiff with a copy of the record 
of investigation held by its officials and failed to permit 
him the right of appeal to higher officials within the 
Baltimore & Ohio and that his attempts to appeal were 
refused—all contrary to contract; that plaintiff was sum¬ 
marily discharged on Feb. 14, 1946 although his attempts 
to prosecute an appeal had not been determined; notice 
of said discharge being communicated to plaintiff by Mr. 
Frazier of the CIO Union which was then purporting to 
represent plaintiff. 

Plaintiff asserts that as a result of the breach of con¬ 
tract he lost earnings, his railroad retirement and acci¬ 
dent benefits and sickness and hospital benefits as well 
as an opportunity for employment as a dining car waiter 
by other railroads. 

413 CONDOL V. B & 0 RR CO. 4130-48 

Defendant B. & 0. asserts that plaintiff did not ex¬ 
haust his remedies before the Railway Adjustment Board 
and therefore cannot maintain this action because that 
remedy was provided for in the contract sued upon. 

Defendant B. & 0. maintains that plaintiff was dis¬ 
charged on Feb. 5, 1945 or on some other date more 
than 3 years preceding the filing of this action and that 
the Statute of Limitations has run as against this action. 

Defendant B. & 0. further maintains that discharge 
of plaintiff was within discretion of employer and that 
discretion was properly exercised. 

Defendant B. & 0. asserts that procedural require¬ 
ments of contract were met but admits that stenographic 
notes of investigation were not furnished the plaintiff 
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and asserts that same was furnished to Union repre¬ 
sentatives. 

Defendant B. & O. asserts that plaintiff was guilty of 
all or some of the charges made against him and that 
plaintiff suffered no damage from the procedural viola¬ 
tions alleged. 

STIPULATIONS: 

It is stipulated that the document bearing the initials 
of the Pretrial Judge is the contract referred to herein¬ 
above. 

DATE November 8, 1950. 

/s/ Burnita Shelton Matthews 

Pretrial Judge 

/s/ Patrick J. Taft 

Attorney for Plaintiff 
/s/ Stephen Ailes 

Attornev for Defendant 

i • i • 

414 Filed Nov 30 1950 Harry M. Hull, Clerk 
Supplemental Pretrial Proceedings 

STATEMENT OF NATURE OF CASE: 

As to the defendant, United Transport Service Em¬ 
ployees of America, plaintiff says said defendant was 
certified by the National Mediation Board as the collec¬ 
tive bargaining representative for the dining car em¬ 
ployees of the B. & 0. RR. of whom plaintiff was one; 
that said defendant denied plaintiff membership in said 
defendant without cause and in disregard of said defend¬ 
ant’s duty to plaintiff as the collective bargaining repre¬ 
sentative aforesaid: that said defendant abandoned the 
prosecution of plaintiff’s appeal from discharge by his 
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employer contrary to the provisions of the union agree¬ 
ment between the railroad and the Labor Union con¬ 
cerning employees of the railroad. Plaintiff claims that 
said defendant is answerable to him for damages for 
breach of the said contract. 

Plaintiff claims that as a result of said breach he suf¬ 
fered the losses set forth in the final paragraph of page 1 
of the Pretrial Order of Nov. 8, 1950. 

Said defendant admits it was certified as the collective 
bargaining representative for the dining car employees 
of the B. & O. RR. and the existence of the agreement 
sued on but this defendant denies that plaintiff requested 
membership in defendant at any time when defendant was 
the collective bargaining agent aforesaid. Defendant fur¬ 
ther says that although plaintiff was not a member and 
not eligible for membership in defendant and not then an 
employee of B. & 0. said defendant did energetically 
present plaintiff’s case to the B. & 0. to obtain reinstate¬ 
ment of plaintiff in his employment, this being without 
obligation on the part of this defendant. 

415 Said defendant denies the damage claimed. 

Said defendant asserts that complaint fails to 
state a claim against it upon which relief can be granted. 

STIPULATIONS: By agreement of counsel for the 
respective parties, present in Court, it is ordered that 
the subsequent course of this action shall be governed 
by the following stipulations unless modified by the 
Court to prevent manifest injustice: 

Dated November 29, 1950. 

/s/ Burnita Shelton Matthews 

Pretrial Justice. 

REMARKS of Pretrial Justice for consideration of 
Trial Justice: 

• • • • 
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416 Filed Jun 15 1951 Harry M. Hull, Clerk 

Verdict omd Judgment 


This cause having come on for hearing on the 13th 
day of June, 1951, before the Court and a jury of good 
and lawful persons of this district, to wit: 


Frances M. Fisher 
Martin A. Beehan 
Samuel S. Gray 
Edith E. Woodruff 
William G. Eliot, 3rd 
Nettie A. King 


Mary C. Taylor 
Jerome Pritt 
Emery E. De Hartman 
Ophelia E. Coleman 
Gladys M. Motem 
Louis Leventhal 


who, after having been duly sworn to well and truly try 
the issues between William Condol, plaintiff and The 
Baltimore and Ohio Railroad Company, a corporation, 
Dining Car Employees Union, Local 495, of the Hotel 
and Restaurant Employees and Bartenders International 
Union, a Voluntary Unincorporated Association, affiliated 
-with the American Federation of Labor, and United 
Transport Service Employees of America, a Voluntary 
Unincorporated Association, affiliated with the Congress 
of Industrial Organizations, defendants, and after this 
cause is heard and given to the jury in charge, they upon 
their oath say this 15th day of June, 1951, that they 
find for the defendants against said plaintiff, by direction 
of the Court. 


Wherefore, it is adjudged that said plaintiff take noth¬ 
ing by this action, that said defendants go hence without 
day, be for nothing held and recover of plaintiff their 
costs of defense. 


By /s/ 

By direction of 

James R. Kirkland 
Judge 


HARRY M. HULL, Clerk 
Dorothy M. Barrick 
Deputy Clerk 
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417 Filed Jul 13 1951 Harry M. Hall, Clerk 

Notice of Appeal 

Notice is hereby given this 15th day of Jaly, 1951, 
that William Condol, the plaintiff herein, hereby appeals 
to the United States Court of Appeals for the District 
of Columbia from the judgment of this Court entered on 
the 15th day of June, 1951 in favor of the defendants, 
The Baltimore and Ohio Railroad Company, et al against 
said William Condol, plaintiff herein. 

/s/ Patrick J. Taft 

Attorney for Plaintiff 

• • • • 

8 William Henry Control, Jr. 

the plaintiff, was called as a witness and, being first duly 
sworn, was examined and testified as follows: 

Direct Examination 

BY MR. TAFT: 

Q Will you state your full name so that the Court 
can hear it and the jury can hear it? A William Henry 
Condol, Jr. 

9 # 

Q Sometime in the past, Mr. Condol, were you em¬ 
ployed by the B. & 0. Railroad? A Yes. 

• # # * 

Q Now, was there a time, after you entered the em¬ 
ploy of the B. & 0. Railroad, that you were served with 
a notice that you were dismissed from service? A Yes, 


sir. 
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10 • 

Q When were you dismissed from service? A I am 
not talking about discharged; when I was withheld from 
service. I w T as withheld from service on the 29th of De¬ 
cember, 1944. 

11 * 

Q 1 show you this booklet and I ask you to identify 
and tell us w'hat it is. A That is an agreement between 
the Baltimore & Ohio Railroad Company and the em¬ 
ployees thereon represented by Dining Car Employees 
Union Local No. 495, establishing rates of pay, rules 
and working conditions governing chefs, cooks, and wait¬ 
ers in dining car department. 

Q Was Local 495 an A. F. of L. Local? A Yes. 

Q At that time that was the A. F. of L.? A Yes. 

THE COURT: Are you offering that in evidence, Mr. 
Taft? 

MR. TAFT: Yes, I would like to offer this as Plain¬ 
tiff’s Exhibit No. 1. 

• # # * 

Q At the time on December 30, 1944, or December 29, 
Whichever date it w’as you were dismissed from service, 
as you state, were you a member of any union? A Yes, 
sir. 

12 Q What union w*ere you a member of? A Lo¬ 
cal 495. 

Q The union you just stated had this agreement with 
the company? A Yes, sir. 

• • * • 

Q Do you know T wrhether the employees with whom 
you worked were dissatisfied or expressed any dissatis¬ 
faction with the A. F. of L. union? A Some of them 
expressed dissatisfaction. That’s what caused argu¬ 
ments. 



29 A 


Q What was your attitude toward the union at 
13 that time? A Well, up to that time I was work¬ 
ing for the A. F. of L. union. 

Q WThat do you mean, you were working for the A. F. 
of L. union? A Just trying to get members; going 
around talking in favor of it. 

Q Then, you were actively engaged in sponsoring or 
attempting to hold the A. F. of L. union’s position? A 
Yes, sir. 

22 • • • * 

Q W'ere you at any time spoken to by any em¬ 
ployee of the B. & 0. Railroad with reference to your 
activity in respect to the A. F. of L. union at that time 
before you were dismissed from service by the B. & 0.? 
A Yes, sir. 

Q You were. When, if you can recall? A Well, 
many times, but one time, one morning, when we were 
on the way to the road, a man by the name of Douglas 
Leonard and myself were talking about labor relations 
and arguing about the union on the car, Steward Robinet 
told me that T had better stop talking about the union— 

• • • • 

23 BY THE COURT: 

Q Who was it you say talked to you about 
your activities? A Steward Robinet. 

Q For my information, do you refer to Mr. Robinet 
as being a steward aboard the dining car? A Yes. 

Steward is not his first name; that is his title? A 
Yes, sir. 

• • * • 

BY THE COURT: 

State whether or not you were spoken to concern¬ 
ing vour activities by any other person. Just yes or no. 
A Yes. 


Q 

29 

Q 
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Q And who were they? A Well, from time to time 
that always come up. 

Q No, no; the persons that spoke to you; their names. 
BY MR. TAFT: 

Q Name the persons. A Well, most always the stew¬ 
ard was trying to talk to me. I had been on cars— 

BY THE COURT: 

Q Just the question, those that spoke to you, 

30 Mr. Condol; their names, whatever they were. A 
Well, Steward Hawley, he used to talk to the 

waiters. 

Q Who else? A Waiters Leonard, and several others 
I just can’t remember. It has been so long now. 

Q Waiter who, please? A Douglas Leonard. 

• • • • 

BY MR. TAFT: 

Q Now, you testified that you received notice of your 
withholding or dismissal from service December 29, 1944. 
I show you this photostatic document. I ask you to iden¬ 
tify it and tell the Court and the jury what it is, whom 
it is addressed to, whom it is signed by, and what it 
refers to. A It is dated Baltimore, Maryland, Decem¬ 
ber 30, 1944. 

“Mr. William H. Condol, 

“Waiter, 

“418 East 62nd Street, 

“Chicago, Hlinois. 

“You are hereby notified, in accordance with the rules 
of wage agreement under which you are 'working, to re¬ 
port at Baltimore, Maryland, at 10:30 a.m. on January 
5, 1945, for hearing on the following matter: 

“Throwing tea plate on tray of Waiter, George A. 
Cole, upsetting four salads in pantry of Diner 1062, 

31 Train 5, December 2, 1944, and when spoken to by 
Waiter Cole about this you deliberately picked up 

another plate and threw it on the tray saying you ex¬ 
pected fellows like him to respect you; also failure to 
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report for your assignment, Train 6, Chicago, HI., De¬ 
cember 23, 1944; and previous record.” 

32 .... 

Q I show you this document. I ask you to tell the 
Court and the jury to whom it is addressed, what the 
date is, who signed it, and what it is about. A 4 ‘Janu¬ 
ary 8, 1945. 

“Mr. William H. Condol 
“418 East 62nd Street 
“Chicago, Illinois. 

“Dear Sir: 

“As you know you failed to show up at the stipulated 
time for vour hearing here last Friday, January 5, at 
10:30 a.m. Mr. J. B. Martin, Assistant Superintendent, 
who was to conduct this hearing, had previously made 
another engagement at Washington early that afternoon 
and as you did not report here until 12:40 p.m., there 
was not sufficient time for him to hold the investi- 

33 gation. You were requested to ask for another 
date that would be suitable to you, but up to this 

writing have not heard from you. 

“Am setting this hearing for this coming Friday, Jan¬ 
uary 12, at 11:00 a.m., and at that time testimony will 
also be taken covering subsequent summons attached 
hereto, as result of your riding Train 6, The Capitol 
Limited, from Chicago January 4-5, to Washington with¬ 
out proper transportation. 

“Very truly yours, 

“H. O. McAbee.” 

Q I hand you this document and ask you to describe 
that in similar manner for the Court and the jury. A 
“Baltimore, Maryland, January 8, 1945. 

“Mr. William H. Condol 
“Waiter 

“418 East 62nd Street 
“Chicago, Illinois 
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“You are hereby notified, in accordance with the rules 
of wage agreement under which you are working, to re¬ 
port at Baltimore, Md. at 11:00 a.m. on January 12, 
1945, for hearing on the following matter: 

“Riding Train 6, The Capitol Limited, from Chicago, 
Illinois, January 4-5, 1945, to Washington, D. C., with¬ 
out proper transportation. 

34 “H. 0. McAbee 

“Manager, Dining Car & Commissary 
Department.” 

BY THE COURT: 

Q Mr. Condol, what was the date of that last letter 
you just read? A January 8. 

MR. TAFT: January 8, 1945. 

BY THE COURT: 

Q Asking you to report January 12; is that right? 
A Yes, sir. 

• * • • 

39 Q Now, was an investigation held on the date 
you have just read, January 17, 1945? A Yes, 
sir. 

Q Held by the company? A Yes, sir. 

Q Where? A Baltimore, Maryland, Mr. McAbee 
office. 

Q Were you charged with the original charge of up¬ 
setting Waiter Cole’s tray? A Yes, sir. 

Q Were you guilty of that charge? A No, sir. 

Q Were you charged also at that hearing with riding 
Train No. 6, The Capitol Limited, unauthorizedlv? A 
Yes, sir. 

Q Were you guilty of that charge? A Yes, sir. 

.52 • 

Q Now, was there any subsequent investigation? A 
Yes, sir. 
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Q When? A After I went back to Chicago I 
53 was called again for an investigation before the 
superintendent in Chicago. 

Q Who was that gentleman? A Mr. W. Morten. 

Q And was that a continuation of this original inves¬ 
tigation or was that a new investigation of another mat¬ 
ter? A Well, he told me that something—that they 
didn’t get cleared up about riding The Capitol Limited, 
and they called me for a supplement. 

Q And that w^as a continuation of the investigation 
previously held in Baltimore? A Yes. 

58 # 

Q Now, I hand you this photostatic copy of a docu¬ 
ment and I ask you to describe that. A That is also 
dated February 5, 1945. 

“Mr. William H. Condol 

“418 East 62nd Street 

“Chicago, Illinois 

“Dear Sir: 

“After carefully considering the testimony taken at 
hearing given you in this office on January 17, 1945, and 
supplemental hearing in office of Superintendent, Mr. 
W. R. Morten, Chicago, Illinois, on February 3, 1945, it 
has been decided to dismiss you from service and place 
the following notation on your record: 

“Failure to report for your assignment, Train 6, Chi¬ 
cago, Illinois, December 23, 1944, and riding Train 6, 
The Capitol Limited, while off duty, from Chicago, Ill., 
January 4-5, 1945, to Washington, D. C. without proper 
transportation, and previous record. 

“Very truly yours, 

“H. 0. McAbee.” 

60 • 

Q For the Court’s information, what is the date on 
which you got this letter from Mr. McAbee saying you 
were discharged? A February 5, 1945. 




Q Where were you employed besides at the Palmer 
House before the B. & O.f A My employment has 
always been railroading. That is the main thing. 

Q For approximately how long? A Oh, I have rail¬ 
roaded ever since 1910. 

87 Q Can you name a few of the railroads you 
worked for? A Yes. I started on the New York 
Central. I worked on the New York Central until ’29. 
From that, on the Burlington; Chicago, Milwaukee, and 
St. Paul; back to the New York Central again. 

Q Were you ever discharged by any of those rail¬ 
roads? A Well, not exactly discharged, because they 
laid you off because of the requirement of work. If 
working conditions slowed down, they laid you ofF. That 
was because the unions come into it. 

Q But you were never actually discharged by any 
railroad? A Not actually discharged; no railroad that 
I couldn’t go back to. 

• • * • 

94 Cross Examination 

• • • • 

98 BY MR. AILES; 

Q You were charged with missing an assign¬ 
ment on Train No. 6? A Charged; yes, sir. 

Q Were you on Train No. 6 on December 23? A 
No, sir. 

Q Why weren’t you on Train No. 6? A Because of 
the circumstances that arrived, that I couldn’t make the 
yards, and I called up the office and told them that 45 
minutes before T was due to report. 

Q You called up the office and said you could 
not make the car in the yards: is that right? A 
That’s right, yes. 


99 
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Q Didn’t you also say that you could make it at the 
depot? A No, sir; I said, “I will make it at the depot 
if I can”—at the suggestion, if I can, I will try my 
best to. 

Q The fact is, you were supposed to be on that train 
that day? A That’s right. 

Q And you were not on it? A At the yards. That’s 
when my time started. 

Q You were not at the yards? A No, sir. 

Q You were not at the station, too? A But I called 
them up and told them I wouldn’t be at the yards. 

Q Did you travel with The Capitol Limited that day? 
A I did not. I told you that. 

Q What do you call the shift you were on, the crew 
you were with? WTiat is the term? A The crew’. 

Q Your crew went east that day, didn’t it? A Part 
of it, yes. 

Q When, in the normal course of your employment 
with the railroad, would you have next left Chi- 
100 cago after the 23rd? A In six days. 

Q That is the 29th, then? A That’s right. 

Q Now, did you report for duty that day? A Wait. 
Hold that. I don’t know whether I was off that trip or 
not. I can’t remember. I reported for duty on the 29th. 

Q You were not on the car from December 23rd till 
December 29th, were you? A That’s right. 

Q Isn’t that right? A That’s right. 

Q What I am trying to get at is, I wish you w’ould 
tell me just exactly how you w’ere withheld from service. 
I am getting at it this way because I assume that you 
probably were not supposed to be back on the car until 
the 29th. Now, is that correct? A I told them, after 
I didn’t make that trip—T called the office and told them 
that T would go out the 29th. Tt has always been the 
custom on the railroad, on the B. & O. the same as all 
of them, any time we call the office in ample time you 
can lay off. We have extra men that will work for you. 
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It wasn’t compulsory for you to work because your crevr 
went out. There’s no understanding of that. 

106 # 

Q Now, with reference to these charges against you, 
Mr. Condol, I understand there was a third charge, that 
you threw a tea plate on the trav of George Cole, upset¬ 
ting four salads in pantry of Diner 1062, Train 5, De¬ 
cember 2, 1944, and when spoken to by waiter Cole 
107 about this you deliberately picked up another plate 
and threw it on the tray, saying you expected fel¬ 
lows like him to respect you. 

Your testimony is that you were not guilty of that 
charge? That is what you said earlier? A That’s 
right. 

Q What did happen on that occasion? A It’s hard 
to explain unless you know the workings of dining cars 
and how crowded in the pantry it is. The first plate was 
accidentally dropped on the tray from dishes being piled 
up in the window. If you knew what it was, you would 
understand. They slip off the piles. 

Now, an argument came up about it, and I put the 
plate back up—took the plate off his tray, and the plate 
didn’t fall—T didn’t throw the plate on his tray—the 
first plate—so when there was an argument started about 
it I just dropped the plate right back on his tray. 

He said, “Why don’t you take it off there?” 

T said. “I have no time to fool. T have a whole lot of 
people out there to wait on”—T should stand there and 
hold that up. 

Q The second plate you did put on the tray? A 
That’s right. 

Q It is a fact that you did have some sort of alter¬ 
cation with Cole on the dining car that day? A No. 
10ft Q What do you mean by “when the argument 
started”? A About me placing the plate on. 
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I said no, it fell off the dishes that are constantly in 
the way when you are feeding a lot of people. 

Q Did you say that you expected fellows like him to 
respect you? A X don’t know; I may have. 

Q That is possible? A Anything is possible on a 
dining car when you are feeding hundreds of people in a 
2-by-4 pantry. After the meal is over, everything is all 
right. 

Q How big a man is this man Cole? A Oh, I guess 
about 5, 4, I guess—5, 3. 

Q He was real small; is that right? A He wasn’t 
as tall as I am. 

Q Not by about a foot; isn’t that right? 

Now, at that hearing that was held at Baltimore, did 
Cole testify? A Yes, sir. 

• • • • 

110 BY MR. AIDES: 

Q Let me ask you this, Mr. Condol: Was a hearing 
held on this charge? A Yes, sir. 

Q Did Waiter Cole testify? A Yes, sir. 

• • •* # 

Q Tn other words, did he or did he not testify that 
events had occurred such as those described in the 
charge? A He testitfied that they happened, yes. 

Q These events that the charge— A Yes, along 
those lines, but he also changed it. 

111 Q How did he change it? A • * • 

• « • # 

BY THE COURT: 

Q Let me ask the witness directly: On the one speci¬ 
fication of the argument with Waiter Cole, did he testify 
in substance that you and he had had an argument about 
the salad plates? A Yes, sir; yes, sir. 

Q Now, in what material way—I do not mean in small 
detail, but in what material way—did he change that 
testimony that did not bear out his contention that he 
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had the argument? In other words, what is the material 
point that he changed? A The material point that he 
changed is that he did not want to prefer charges against 
me, but the reason he did prefer charges against me was 
to save his job. 

» * • • 

115 BY MR. AILES: 

Q Mr. Condol, you did have two hearings, isn’t 
that correct, one in Baltimore and one in Chicago? A 
No; I had a supplementary hearing. 

Q You had one hearing in two places? A That’s 
right. 

Q And each time you had your chance to tell your 
side of each of these charges that were against you; is 

that right? A That’s right 

123 • * • • 

Cross Examination 

BY MR. COBB: 

Q Mr. Condol, how long have you known Mr. Finlav- 
son? A 'Well, we both started working for the B. & 6. 
about the same time. It must have been ’36. 

Q 1936? A Yes. sir. 

Q And at that time you went to work the A. F. of L. 
was the bargaining agent for the dining car waiters, at 
that time? A Yes—no, sir. 

Q Well, what union? A We were just about to or¬ 
ganize then. T don’t think it had been set up at that 
time. 

Q Tt was subsequently set up, then? A What? 

124 Q I say, the A. F. of L. was subsequentlv set 
up? A It was set up. 

Q And it became the bargaining agency for the din¬ 
ing car waiters? A That’s right. 

Q And you and Mr. Finlayson worked together? A 
Yes, sir. 





39 A 


Q And I believe you testified that you were a member 
of the A. F. of L. at that time? A Yes, sir. 

Q Did you keep up your dues? A Yes, sir. 

Q How long? A From time to time, when argu¬ 
ments would come up, like all others, we would drop out 
We had to reorganize three times. 

Q But didn’t you drop out of the A. F. of L.? A 
All of us did. All members did. 

Q I am not speaking about all members. Didn’t you 
drop out? A Yes. 

Q Do you know when the C. I. O. became subrogated 
to the rights of the A. F. of L. as a bargaining agent? 
A Not Die exact date, sir; sometime after I was away 
from the railroad. 

125 Q If I tell you it was in October, 1945, you 
would not dispute it, would you? A What’s that? 

Q When the C. I. 0. became the bargaining agency 
for the dining car waiters. A In 1945? 

Q Yes. A No, sir I would not dispute that. 

Q Then, it was on December 29, 1944, at the time that 
you were notified by the B. & 0. that you were no longer 
employed, or, as you put it—A December? 

Q December 29, 1944. A December 29, 1944; yes, 
sir. 

Q And subsequently thereto, on January 5, 1945, you 
were cited to appear in Baltimore for a hearing; is that 
true? A On what? January 5? 

Q January 5, 1945. A Yes. 

Q You were cited in Baltimore? A Yes. 

Q And, under the rules and regulations that you had 
formerly worked under, you were permitted to select the 
person who would represent you? A That’s right. 
12b Q You selected Mr. Finlayson, didn’t you? A 
Yes, sir. 

Q You selected him because he was a personal friend 
of yours? A That’s right, and an employee. 

Q And an employee? A That’s right: yes, sir. 
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Q And did you consider him capable and able to prop¬ 
erly represent you? A That’s right. 

Q Now, on the 5th of January you appeared, didn’t 
you? A Yes. 

Q You appeared at 12:30 or 1:30? A 11:30, I be¬ 
lieve it was, or 10:30. 

Q You were cited to appear at 10:30, but weren’t you 
late? A Yes; vre were late; yes, sir. 

Q And you got there? A Yes. 

Q And Mr. McAbee, or whoever had charge, told you 
that he had an engagement in Washington and therefore 
he could not hear you, as he had put that down for 10:30, 
and could not hear you that day? A That’s right. 

127 Q And then another date was set? A Not 
then. 

Q But T mean subsequently a date was set a few 
days thereafter? A Yes, sir. 

Q And that was January 8, 1945, wasn’t it? A I 
think the date set was the 12th. 

Q And you then appeared? A That was the 17th. 
That was the final date T appeared on, the 17th. 

Q And Mr. Finlavson appeared wdth you, didn’t he? 
A That’s right. 

Q And at that time you had a hearing? A Yes, sir. 
Q And Mr. Finlavson represented you, didn’t he? A 
Yes, sir. 

Q And at the hearing there was a stenographer taking 
down the testimony at that time? A Yes, sir. 

Q And after the hearing you refused, when they sub¬ 
mitted the testimony to you, to sign, didn’t you? A 
Yes, sir. 

Q Agreeing to it, because you said that there was 
something left out? A Yes, sir. 

128 Q Subsequently thereto Mr. Finlavson asked 
for another hearing from Mr. Carl? A For an 

appeal ? 

Q That is right, for an appeal. A Yes, sir. 
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Q And yon had a hearing, didn’t yon? A No, sir. 
Q He went over the record, didn’t he? Didn’t Mr. 
Finlayson tell you that the record had been gone over 
by Mr. Carl? A No, sir. 

Q And you made several requests for appeals and 
hearings, didn’t you? A Two. 

Q And each time there was a response to it? A No, 
sir. 

Q I mean some sort of response to it. A No, sir. 
Q Up until— A On my second appeal—there was 
no response to my second appeal. 

Q You said there was no response? A No, sir. 

Q Didn’t Mr. Finlayson tell you that he had 

129 certain letters from the company? A No, sir. 

Q And didn’t you have a hearing in Chicago? 
A All the letters from the company T know anything 
about are right here, sir. 

Q T am talking about these letters. 

Now, during that time Mr. Finlayson represented you, 
didn’t he? A Yes, sir. 

Q And he was energetic, wasn’t he, in representing 
you? A Yes, sir. 

Q And he did all that he could do properly to repre¬ 
sent you? A T believe he did. 

Q You believe that? A Yes, sir. 

Q And at that time he was the representative of the 
A. F. of L., of which you had formerly been a member, 
wasn’t he? A No, sir. 

Q He was not? A He represented me as an em¬ 
ployee of the B. & 0. Kailroad, which the agreement 
gives him a right to do. 

Q You selected him? A That’s right, yes. 

130 Q Subsequently, after that, after the C. T. 0. 
took over, and you said it was in October, 1945, 

you had been discharged, hadn’t you, some several 
months after that? A I didn’t— 
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MR. TAFT: I object. This whole procedure was 
gone into a while ago. 

THE COURT: Just a moment. It will be a question 
that will have to resolve itself probably to a straight 
question of law or one of mixed law and fact. I under¬ 
stand w’hat you are driving at is that he had a hearing 
and as a result of it there was an adverse holding 
against him? 

MR. COBB: Yes, sir. 

THE COURT: Very well. 

MR. COBB: But three times before, he answered, the 
C. I. 0. came in after he was discharged. I have got it 
down here. He may have used some other words. 

MR. TAFT: He said in 1946. 

BY MR. COBB: 

Q Now, you went to Mr. Fraser, and that was in 
1946, wasn’t it? A I guess it was sometime in ’46. 

Q And the C. I. 0. was then the bargaining agency 
of the dining car waiters? A Yes, sir. 

Q Now, when you went to Mr. Fraser, you were 
131 told, weren’t you, by Mr. Fraser that he knew 
nothing about the case, but would make an inves¬ 
tigation into the situation, didn’t he? A No, sir. 

Q The result being— A No, sir. 

Q —that he wrote a letter to the B. & 0.? A Not 
when T went to him: not the first time I went to him. I 
don’t know of any letter he wrote to them. 

Q You just testified about one. A No, T did not. 

MR. TAFT: T am afraid you are mistaken. He testi¬ 
fied Mr. Carl wrote a letter to Mr. Fraser and Mr. 
Fraser told him about that letter. T am afraid you have 
it mixed up. 

BY MR. COBB: 

Q Didn’t Mr. Finlavson take you to Mr. Carl or to 
Mr. Fraser? A No, sir. 

Q You went to him? A Yes, sir. 
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Q Mr. Finlayson told you the result? A Mr. Fin- 
layson told me that they had an appointment in Wash¬ 
ington with the C. I. 0., the C. I. 0. officials and the 
B. & 0. officials— 

Q And he told you— A 

132 MR. TAFT: Let him finish. 

THE WITNESS: —and Mr. Yancey at that 
time told me to see Mr. Fraser before you went down, 
because he would no doubt take up my case. 

BY MR. COBB: 

Q Mr. Fraser? A That’s right. 

Q And did you see Mr. Fraser? A I did; put him 
on the train; drove him to the station and put him on 
the train. 

Q To come to Washington? A To come to Wash¬ 
ington. 

Q And he did come? A And he did come, yes. 

Q And you had a report from his visit here, didn’t 
you? A Yes. 

Q And that report was that the company would not 
open up the case, wasn’t it? A No, sir. 

Q The B. & 0.? A No, sir. The report I received 
from him was nothing about the company not opening up 
the case. Mr. Carl said he thought it was best to let 
Mr. McAbee’s decision stand. 

133 Q And nothing further could be done? A No, 
he didn’t tell me nothing could be done. 

Q Well, nothing further was done? A That’s right. 

Q By the C. I. 0.1 A C. I. 0., that’s right. 

Q And Mr. Finlayson told you nothing further could 
be done? A He didn’t see that anything further could 
be done with the case, that’s right. 

Q Now, during the time when you went to Mr. Fraser 
you were not a member of the C. T. 0.? A No, sir: 
never been a member of the C. I. 0. 

Q That is what T wanted to know. A Never been a 
member of the C. I. 0. T couldn’t join the C. T. O. 
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Q You were not? A I tried three times. I couldn’t. 
Whether I was eligible or not, I don’t know, but I never 
did become a member. 

Q Now, anything that the C. I. 0. did for you or at¬ 
tempted to do for you it did simply as a gratuity? 

MR. TAFT: I beg your pardon. I object very stren¬ 
uously. Because of the statement to the jury, I expected 
the Court to say it was wrong; that the C. I. 0. was 
the collective bargaining agent representing the em- 

134 ployees; that it was the duty of the C. I. 0., not 
a gratuity. 

THE COURT: I am onlv concerned about it as a 

«/ 

matter of law. 

MR. TAFT: We are getting into a matter of law and 
I am trying to restrain it. 

THE COURT: Gentlemen, do not belabor the point. 
All we want is the fact. 

BY THE COURT: 

Q Let me ask the witness directly: Mr. Condol, when 
you first went on the B. & 0. Railroad—and I think you 
spoke about organizing or helping to organize the Ameri¬ 
can Federation of Labor group charter for the waiters 
of the B. & 0. Railroad system—were you paying dues 
to that organization at that time? A I joined the or¬ 
ganization. T was one of the first members to join the 
organization. 

Q State whether or not you had to file a formal ap¬ 
plication or written application. A Yes, I think I did. 

Q And when you did, did you receive notice of your 
election to membership? A No. They didn’t work it 
like that. They just started collecting dues. 

Q Did they issue a good-standing card or book 

135 to indicate you were in good standing? A Yes. 

Q Did you have occasion, as a member of the 
American Federation of Labor, to vote on any questions? 
A T often voted. 

Q As a requirement of your franchise, did you have 
to be a member in good standing? A Yes. 
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Q And show your book and show that you had paid 
current dues? A Yes. 

Q Now, with regard to your situation covering the 
C. I. 0., did you ever make a formal written application 
to join the organization ? A No, sir. 

Q Did you ever petition orally to join? A Oh, yes. 

Q You testified you tried three times? A Three 
times. 

Q Did you receive word back that your membership 
had been rejected? A No, sir. 

Q Why 'were you not received or made a member of 
the C. I. 0.? A Well, last time they told me that 
would be all right; I would have plenty of time to get in 
the C. T. 0. I suppose they meant when T went 

136 back to work, if T went back to work. 

Q As against the reason they gave, were you 
ever formally a member in good standing of the C. I. 0.? 
A No, sir; never belonged to that local. 

Q Never had a book or card or good-standing certifi¬ 
cate? A No, sir. 

Q Who was Mr. Fraser, to start? Where did you 
first meet him? A In the C. I. 0. 

Q What was his business or occupation? A Well, I 
think he was assistant to the president or general organ¬ 
izer—something like that. He had a responsible position. 

Q In labor movements sometimes one has several 
positions. Did he have any position with the Baltimore 
& Ohio Railroad? A No more than I know of, an or¬ 
ganizer. 

Q Let us put it this way: Was he an employee of 
the Baltimore & Ohio Railroad in any sense? A No, 
sir: I never known him to be. 

Q Do you know whether or not he was a field agent 
of the C. I. 0., working independently for them and no 
other organization? A As far as I know. 

137 Q When you contacted him did you give him 
anything to represent you? A No, sir. 
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THE COURT: Now, gentlemen, where were you on 
your questioning? 

MR. COBB: Just one or two and I will be through, 
if Your Honor please. 

BY MR. COBB: 

Q Mr. Condol, you testified that you never belonged 
to the C. I. O.f A Yes, sir. 

Q And you were not eligible, were you? A I don’t 
know that. 

Q Did you say— A That’s up to the C. I. 0. to 
determine. 

Q Were you not told, Mr. Condol, if you were rein¬ 
stated as a dining car waiter, that you would then become 
eligible? A No, sir. I was told, as I stated, that there 
was plenty of time for me to belong to the C. I. O. if I 
went back to work. 

Q If you went back to work? A That’s right. 

Q But, not being at work, you were not eligible? A 
I don’t know\ 

138 MR. TAFT: I object. In my opinion, he is 
beating a good horse to death. 

THE COURT: I will sustain it. 

MR. COBB: I couldn’t join him in that capacity. 

MR. TAFT: You don’t work for the railroad. 

THE COURT: The witness has answered. 

MR. TAFT: I don’t know but what you do work for 
the railroad. 

MR. COBB: Mr. Taft says I work for the railroad. 
I wish I did. 

BY MR. COBB: 

Q Mr. Condol, as a matter of fact, in 1943 you were 
not a member of the A. F. of L.; isn’t that right? 

MR. TAFT: I think the witness answered that ear¬ 
lier. 

THE WITNESS: In 1943? 

BY MR. COBB: 

Q Yes. A I think I was. 
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Q The whole year? A I think I was a member in 
1943. 

Q Sometime? A That’s right. 

Q Weren’t you dropped for delinquency? A Oh, 
dropped a couple of times for delinquency. 

Q Weren’t you dropped in 1944 for delinquency? 

139 A In ’44? 

Q Yes. A No, not to my knowledge, I wasn’t. 
Q Not to your knowledge? A No, sir. 

Q At the time that these hearings were had with re¬ 
spect to your discharge, were you not delinquent with 
the A. F. of L. at that time? A Not to my knowing, I 
wasn’t. 

Q Not to your knowledge? A Not to my knowledge. 
Q You would not say it w r as not true? A Not to my 
knowledge. 

Q And that you went to Mr. Finlayson, on account of 
his being a friend of yours, and he said he would repre¬ 
sent you; isn’t that right? A What? 

Q You asked him, and he said he would? A Oh, we 
talked that over long before this case, and we all repre¬ 
sent each other if anything come up that we had to. 

Q As a matter of fact, don’t you know that the 
A. F. of L., in your presence, came over and chided Mr. 
Finlayson for representing you at the time because you 
were delinquent and would not pay up your dues? 

140 AT understand that two representatives of the 
A. F. of L. was in the office with Mr. Finlayson 

at one of the hearings on my case that I wasn’t there. 

Q And he was reprimanded for representing you be¬ 
cause you would not pay up your dues; isn’t that right? 
A I don’t know. That was Mr. Finlayson. 

Q And this final and last question: Notwithstanding 
the situation, Mr. Finlayson, as your friend and as a 
capable individual, did all he could to have you rein¬ 
stated? A I have never said that he didn’t. 
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MR. COBB: Very well. That is alL 
BY THE COURT: 

Q May I ask you a question, before I forget it? A 
Yes. 

Q Mr. Ailes, representing the Baltimore & Ohio Rail¬ 
road, said something in his cross-examination about Mr. 
Finlayson being an attorney. Is he an attorney at law? 
A Not that I know of, sir. 

Q Not a practicing lawyer? A No, sir. 

Q What was his employment when you knew him 
first in the year 1946? A He was a waiter on the B. & 
0., the same as myself. 

Q And did he continue that same occupation 
141 through the years 1944 and 1945, that we are in¬ 
terested in? A Yes, sir. 

Q He was a waiter? A Yes, sir. 

THE COURT: Anything further, gentlemen? 

MR. TAFT: Just a few questions on rebuttal, not 
very many. 

« * • • 

183 Recross Examination 

BY MR, COBB: 

• • • • 

185 Q * • • Now, you said a moment ago that all 
the letters that vrere transmitted to the B. & O. 
Company by Mr. Finlayson were your letters and his let¬ 
ters? A Agreed to by both of us. 

Q You conferred together? A Yes, sir. 

Q And that you yourself selected Mr. Finlayson to 
represent you? A Yes, sir. 

Q And you had that right, didn’t you? A Yes, sir. 
MR. COBB: That is all. 

• • • • 
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187 Further Cross Examination 
BY MR. COBB: 

Q Isn’t it a fact that on the night before you left 
for Washington on The Capitol Limited Mr. Finlayson 
called you up and urged that you take the morning train 
so you would not be late? A We agreed—I agreed with 
him to take the morning train. 

Q The evening before, he called? A That’s right. 
We discussed everything the evening before I left 
Washington—he knows that—I mean Chicago—abso¬ 
lutely. 

188 Further Redirect Examination 
BY MR. TAFT: 

Q Mr. Condol, you do not deny that you rode the 
Capitol Limited? A No, sir. 

Q You do not deny it was unauthorized? A No, sir. 
Q You do not deny that you missed the train in the 
morning? A No, sir. 

Q You do not deny it was due to your own tardiness? 
A No, sir. 

• • • • 

Q You do not deny getting the train? A No, sir. 

• • • • 

Q You are telling the truth about it? A Yes, sir. 

• • # • 

204 Howard 0. McAbee 

was called as a witness and, being first duly sworn, was 
examined and testified as follows: 
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Direct Examination 

• • • • 

BY MR. AILES: 

Q Will you state your full name, please? A Howard 
0. McAbeee. 

Q Where are you employed, Mr. McAbee? A With 
the Baltimore & Ohio Railroad Company. 

Q Where is your office ? A Camden Station, Balti¬ 
more. 

Q What is your job at the B. & O.? A I am man¬ 
ager of the Dining Car and Commissary Department 

• « • • 

215 BY MR. AILES: 

Q Mr. McAbee, who discharged waiter Condol? 

A I did. 

Q When did you discharge him? A February 5, 
1945, by letter. 

Q How did you discharge him? A I wrote him a 
letter under that date. 

• • • • 

217 BY MR. AILES: 

Q Mr. McAbee, I hand you typewritten carbon 
copies of papers. Can you identify those? A I can. 

Q What are they? A They are the minutes of the 
two hearings given Condol, one on January 17, 1945, and 
the other February 3, in Chicago. 

Q For the record, those are marked Defendant’s Ex¬ 
hibits Nos. 2-A and 2-B. Is that correct? A 2-A and 
2-B, that is correct. 

MR. AILES: If Your Honor please, I would like to 
offer them in evidence at this time. 

MR. TAFT: First, if it please the Court, before one 
of those is offered in evidence, may I ask the gentleman 
one question? 
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THE COURT: Certainly. 

218 BY MR. TAFT: 

Q Were yon present at those hearings? A No, 
sir. 

Q Then, how can you identify those as a reflection of 
the record? A As they were presented to me. 

Q Yon were not there. A No. 

Q Yon do not know that they w T ere a record of the 
proceedings, of your own knowledge. A Only as they 
were presented to me after the hearings. 

MR. TAFT: I object to the introduction of the record. 

THE COURT: Under the Federal Shop-Book rule, 
they are clearly admissible if the gentleman is the cus¬ 
todian of them. 

BY THE COURT: 

Q Mr. McAbee, as head of the dining car department, 
where are the transcripts of hearings had on complaints 
filed under the B. & 0. Railroad system? A Were you 
speaking to me, Your Honor? 

Q Did you hear my question? A No. I thought you 
were talking to a— 

Q I believe you testified you are the head of the din¬ 
ing car department. A Correct, sir. 

Q Under this blanket contract, which was ef- 

219 fective February 1, 1941, with the Dining Car Em¬ 
ployees’ Union, if grievances occur and hearings 

are held, where are the copies of those transcripts of 
hearings filed? A In my office at Baltimore. 

Q In your office at Baltimore? A Yes. 

* * • • 

Q How many copies are made at the time? A That 
varies; generally around six; around five or six; as 
many as they can get through with carbon. 

Q Is this a carbon? A Yes. 

Q Where is the original copy, if you know? A I 
really couldn’t answer that now. The legal department 
have had the files in all the cases. 
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BY MR. AILES: 

Q For about two years? A Yes, and I really couldn’t 
answer that question. 

BY THE COURT: 

Q Did you turn the original over to counsel? A Yes. 
Q Do you testify under oath that the copy you have 
is a true and accurate copy of the original? A 

220 Yes. 

Q And has been maintained as part of the rec¬ 
ords of the Baltimore & Ohio Railroad? A Yes, sir. 

Q Have you produced it here as a result of a request 
on the part of counsel or a subpoena duces tecum issued 
for it? A Counsel. 

Q He has asked that you produce it? A Yes, sir. 

i • t • 

221 They may be received, the Court ruling that the 
original has been accounted for and the secondary 

copy may be received; and, under the Federal Shop-Book 
rule, Mr. McAbee is the proper custodian. 

• • • • 

224 Q After vour ruling of February 5 with re¬ 
spect to Mr. Condol, was there an appeal in Con¬ 
dors case? A Y r es, there was. 

Q To whom was that appeal taken? A The original 
request went to Mr. Carl, but T gave the first appeal on 
April 17 in ’45. 

Q Now, will you tell us what transpired at that ap¬ 
peal? A I wrote Mr. Finlayson, setting the date, as he 
had requested, and also wrote Mr. McConnell, of 495, that 
the hearing had been requested and agreed upon with 
Mr. Finlayson: and then too, Mr. Thomas and Mr. John¬ 
son. were representatives of 495 who came to my office 
with Mr. Finlayson. 

Q 495 is the A. F. of L. union? A That is the A. F. 
of L. union yes, sir. 

Q Now, the Mr. McConnell you say you wrote to was 
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the general chairman of the A. F. of L. union; is that 
correct? A That is correct. 

Q And representatives of the A. F. of L. union 
225 were present at the appeal? A That is right, they 
were. 

Q What transpired at that conference? A We read 
the testimony, went over it paragraph by paragraph, dis¬ 
cussed it pro and con, and at the conclusion of about an 
hour and a half, I said I couldn’t see my way dear to 
make any change in the decision. 

Q Now, was there an appeal from your decision? A 
1 understand so, to Mr. Carl. 

Q Does your file disdose that there was an appeal? 
A Yes. 

• • • • 

Q Let me ask you this: Does your file contain a 
copy of Mr. Carl’s ruling on that appeal? A To Mr. 
Frazier? 

' Q Yes. A 16th, February 16, 1946. 

(Paperwriting was marked Defendant’s Exhibit 3 for 
identification.) 

• • # • 

240 Q Who was Mr. Carl? A He was manager 
of labor relations. 

Q And was he the highest officer designated to handle 
appeals? A He was. 

Q Under your contract? A Correct. 

Q And the effect of this letter is to decide Mr. Con- 
dol’s case adversely on appeal, is it not? A That 

241 is right. 

• • • • 

242 Cross Examination 
BY MR. COBB: 

• •it 

243 Q Do you know’ whether Mr. Finlayson was in¬ 
terested in this situation? A I understand that 





54 A 


he was very much, although, as I say, I wasn’t at the 
hearing. 

Q But do you know whether or not he represented 
Mr. Condol? A He did. I do know that; yes, sir. 

Q In your opinion, did he represent him to the best 
of his ability? A From reading the testimony, I would 
say he did. I have had experience with him along that 
line. 

• • • • 

244 Q On this appeal Mr. Finlayson was there? A 
He was present. He was in my office, yes. 

Q Representing— A Mr. Condol, correct. 

Q And the same question that I asked you a moment 
ago: whether or not he did that in a proper way. A He 
did. 

• • • • 

Cross Examination 
BY MR. TAFT: 

245 Q Just going back to the date of April 17, 1945, 
so I will be clear on Judge Cobb’s question and 

your answer: You say Mr. Finlayson conferred with you 
about the appeal of Mr. Condol? A That is correct; he 
was in my office. 

Q Is that in reference to the appeal to you? A Yes. 
Q Or in reference to the appeal to the next- higher 
officer? A That was in reference to Mr. Carl having 
him returned to me for the first appeal. 

Q In other wmrds, that was not the final discussion? 
A No. 

Q Now, did you have any other conference wdth Mr. 
Finlayson after that date? A No; that was final. 

Q You never conferred with Mr. Finlayson from that 
date up until Mr. Carl wrote this letter to Mr. Frazier 
that we spoke to a moment ago? A Yes. 

* • • • 
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251 Q Now, in the course of your handling of these 
matters of investigation, such as Mr. Condol’s, and 

others as well, did you ever call in the representative of 
the employee, in going over the transcript, to see whether 
or not there was agreement between you and him as to 
what the transcript really had? A No. Prior? 

Q Yes. A No. 

Q Now, you were not present at those hearings, were 
you? A No. 

Q Yet you stand with the secretary, the reporter, who 
drew up these proceedings, and you, not being present at 
the proceedings, had her draw up the transcript under 
your supervision; didn’t you? A Let me correct 

252 you. I did not sit down with the girl that trans¬ 
cribed the testimony. The hearing is held and 

transcribed, and when I get it it is all complete and final 
for me to read it. I did not sit down with her. 

Q She gave you, then, her transcribed report? A 
That is correct. 

Q In typewriting, of the two hearings? A That is 
right. 

Q Did you send those exact transcribed reports to 
'whomever vou sent them to that were in vour files? 
A Yes. 

Q Without any change whatsoever? A Without any 
change? 

Q Yes. A Yes, absolutely. 

Q Exactly what the stenographer’s notes show? A 
Exactly as I got them; yes, sir. 

Q Now, who "was the stenographer? A Norma Fio- 
relle. She has since married. She is now Mrs. Jones. 

Q Didn’t the stenographer work for you in your office 
as a stenographer? A She does, yes. 

Q The same one who took these notes of the proceed¬ 
ings? A That is correct. 

253 Q So, w’hile you did not sit down with her, you 
at least had the opportunity to do so, didn’t you? 

A Sure. 
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Q Was she the same reporter on the second hearing? 
A No. 

Q Who was the reporter on the second hearing? 
A I couldn’t tell von who that was. It wonld be some¬ 
one in Mr. Morten’s office in Chicago. 

Q In other words, another employee of the railroad? 
A That is correct, yes. 

Q Has it ever been the practice to suggest or to allow 
or to permit an employee to pick an outside firm, such 
as the courts do and agencies do, a disinterested party, 
to take notes of the proceedings of this investigation? 
A Never had that request, in my experience. 

Q Have you ever suggested that it might be a proper 
method? A No. 

• • # • 

254 Q Now, at that particular time, in connection 
with your job as manager of the Dining Car De¬ 
partment, did it come to your attention that there was 
difficulty, dissatisfaction in the minds of many of the din¬ 
ing car employees, waiters, and so forth, with the A. F. 
of L. union? A No, not that way. 

Q Not what? A Not that way. 

255 Q How did it come to you? A When Mr. Fin- 
layson was chosen by Condol to represent him, I 

got an objection from Mr. McConnell, of 495, that Charlie 
was not permitted to represent him. 

Q That Mr. Finlayson was not permitted to represent 
him? A That Mr. Finlayson was not permitted to rep¬ 
resent him. 

Q What was the reason that Mr. McConnell gave? 
A He said that Charlie did not have authority to repre¬ 
sent him. He was not an officer of the organization. 

My stand was that he had picked him as a fellow em¬ 
ployee or a member of his choosing. 

Q Under the agreement? A Yes. * * * To 

be in the clear, Mr. Carl suggested that I write 
Mr. McConnell a letter apprising him of the fact 
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that there was to be an appeal in my office, that Mr. 
Finlayson had requested that they would be there, and 
they were free to come over, and they did. They sent a 
representative, a Henry Thomas—I don’t know his title— 
and another boy named Johnson, and they sat in in my 
office with Mr. Finlayson the day I reviewed the case. 

• • • • 

256 Q Fine. A They were objecting to his repre¬ 
senting him. 

Q Now, on the day that you are talking about, so 
that we can go back to some of Judge Cobb’s questions 
on the matter of whether this gentleman was a member 
of the union in good dues-paying standing, and so forth, 
Mr. McConnell, the general chairman of Local 495, and 
what was the other man’s name— A Henry Thomas 
and Johnson. 

Q Three of them? A Mr. McConnell did not come 
over. 

Q Who came to your office? A Henry Thomas and 
a boy named Johnson. 

Q Were they officials of the union? A They were, 
as I understand it. 

Q And they sat in your office and proceeded to dis¬ 
cuss with you whether or not— A That is right. 

MR. COBB: Officials of what union? 

MR. TAFT: We are talking about 495. 

MR. COBB: I know, but I want the record to show. 
MR. TAFT: 495, A. F. of L., in 1945. 

BY MR. TAFT: 

Q Then, these two gentlemen who were officials of this 
A. F. of L. union at this time—Mr. Condol was now 

257 on the dismissal list— A That is right. 

Q They came in to discuss the question of 
whether or not Mr. Finlayson, with propriety, could rep¬ 
resent Mr. Condol; is that correct? A I wouldn’t say 



58 A 


discussed it, no; came in to sit in on the hearing, inas¬ 
much as I had apprised them that it was to be held. 

• • • • 

259 Q Did the two officers, or anybody at any time 
then, since then, or now, ever say to you, “Mr. 

Condol is not entitled to any consideration as far as we 
are concerned, either as a member of our union or as an 
employee under the union contract we have with you”? 
A Absolutely not. 

Q Did you yourself ever have any reason, as the 
manager of this dining car department and one of the 
signers of the agreement, to believe that you should not 
deal with Mr. Condol as an employee under that con¬ 
tract? A No. 

Q You, and vour company through you, carried out 
the terms of that agreement, insofar as the procedural 
aspect was concerned, for Mr. Condol as an employee 
and as one entitled to benefits under that contract? A 
Absolutely, yes. 

Q And you accepted Mr. Finlavson as his represen¬ 
tative for the same reason that the contract provided 
that? A That is right. 

Q And you gave him that benefit in recognition of 
the existence of an agreement between that union and 
your company? A That is right. 

Q May T ask you this? Did it make any difference to 
you, at the time of the investigation, whether Mr. 

260 Condol was a member of the A. F. of L. or not? 
A No. 

Q I ask you again whether under that union agree¬ 
ment you could have expressed any attitude toward 
whether Mr. Condol was or was not a member of the 
A. F. of L. union. A I would not hold that as any of 
my business. 

• * • • 
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263 Further Cross Examination 

BY MR. COBB: 

Q Just two questions, Mr. McAbee. 

Now, you stated that two representatives of the A. F. 
of L. appeared. A Yes. 

Q At the same time Finlayson appeared? A Yes. 

Q And they had objected to Finlayson. Why did you 
hear Finlayson instead of these two labor representa¬ 
tives? A Because he was chosen by Mr. Condol to be 
his representative under this same agreement we are 
talking about. 

Q And you accepted his selection? A Without any 
question. 

Q Now, with reference to a decision, when a decision 
is made by you that decision becomes final unless an ap¬ 
peal is had? A Correct. 

• • • • 

272 Q Now, on October 31, 1945, the C. I. 0. union, 
you state, was representing the employees because 
they had taken over from the A. F. of L. operating 
under that contract. Was Mr. Finlayson a member of 
the defunct A. F. of L.? A I wouldn’t know. 

Q Was he still an employee? A Yes. 

Q Was he covered as an employee under that contract 
which the C. I. 0. took over? A Sure; still is today. 

Q Could he have continued to represent Mr. Condol 
as an employee? A Under that agreement, yes. 

Q Did he? A Beyond April 17, when I had the ap¬ 
peal with him, I knew nothing further of the case. I 
had no further connection with it. 

Q This is October 31, 1945. A I had no further 
connection with it after April 17, when I held the appeal 
in my office. 

• • • • 
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273 Q You had no contact whatsoever with Mr. Fin- 
lavson from the time that you say you saw him 
in April. 

274 Isn’t it a fact that Mr. Finlayson called on you 
in December of 1945 in connection with Mr. Con¬ 
dors appeal, which had not been then processed by Mr. 
Carl, and discussed it with you, Mr. Finlayson then being 
with the C. I. 0., and you told Mr. Finlayson that the 
C. I. 0. did not want Mr. Condol back on the job, despite 
the fact that he, Mr. Finlayson, might be with the C. I. 
0.— A No. 

Q Let me finish. You can say yes or no to the ques¬ 
tion. 

—despite the fact that he was there appealing for him, 
and that he would be better off if he laid off the Condol 
case, because Condol had worked too hard for the A. F. 
of L. and the C. I. 0. did not want him to do that? Did 
you or did you not say that? A No. 

Q Did that occur? A No: I have no recollection of 
such a thing. 

• • • • 


275 Charles Finlayson 

* * • • 

Direct Examination 
BY MR. AILES: 

Q Will you state vour full name? A My name is 
Charles Finlayson. 

Q By whom are you employed at the present time, 
Mr. Finlayson? A I am employed by Local 320, United 
Transport Service Employees of America, C. I. 0. 

Q In what capacity? A General chairman. 

Q Did you used to be on the B. & O.? A I were. 
Q In what capacity? A As a dining car waiter. 

276 Q How long? A From the sixth month, eight¬ 
eenth day, 1936, until the first part of November, 

1945, when I stopped to take over this position. 
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• • • * 

Q Are you the Charles Finlayson that has been re¬ 
ferred to in this case as the fellow who represented Con- 
dol on his appeal? A Yes, I guess I am. 

Q That is you, is it? A That’s me. 

Q Did you represent William Condol in the proceed¬ 
ings that resulted in his discharge from the railroad? 
A I did. 

Q Was there a hearing held? A There was. 

Q Did you represent him at that hearing? The dates 
are January 17, 1945, and February 3, 1945, in Chicago. 
A I represented him in all the hearings he had on the 
property of the Baltimore & Ohio Railroad. 

Q I hand you Defendant’s Exhibits 2-A and 2-B and 
ask you to look at them and see if they are copies of the 
transcript of those hearings. 

277 MR. TAFT: I object. 

• • • • 

278 THE COURT: The Court will overrule you on 
that. 

Now, the pending question, please? 

BY MR. AILES: 

Q I ask you if that is an accurate copy of what took 
place at the hearing. 

Let me ask you the question this way: Mr. Finlayson, 
did you ever receive a copy of this transcript? A I re¬ 
ceived a copy in the office of Mr. W. G. Carl on the ap¬ 
peal to him, when we had the hearing. 

Q Did you get a chance to look at it then? A I did. 
We all read it. We read it at lunch. 

MR. TAFT: Mav we have him describe “we all”? 
BY MR. AILES: 

279 Q Who is “we all”? A Mr. Eugene Frazier, 
who was then vice president and director of the or¬ 
ganization of United Transport Service Employees of 
America, and Mr. George L. P. Weaver, of Washington, 
D. C., who was assisting us in the case, and Mr. T. W. 
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Winchester, assistant to the International president, Wil¬ 
lie S. Townsend. 

BY THE COURT: 

Q What was the date of this conference? A That 
was the date, Your Honor, that it was appealed to Mr. 
Carl, that we had a hearing with Mr. W. G. Carl on 
appeal; in 1946, I think it was. 

BY MR. AILES: 

Q January 29, 1946? A That’s right. 

Q Now, you went over the transcript at that time. 
Is that transcript you have there the same as the trans¬ 
cript you went over at that time? A Yes, sir. 

Q Was that transcript that you went over at that 
time an accurate transcript of the proceedings at the 
hearings back in January, 1945, and in February, 1945, at 
which hearings you were Mr. Condol’s representative? A 
You are asking me, Is the transcript accurate? 

Q To the best of your knowledge. A To the best of 
my knowledge, the transcript is accurate. 

280 Q Did you feel that way when you w^ent over it 
back in Mr. Carl’s office in January, 1946? A Yes, 
sir. We raised no objection as to this transcript in Mr. 
Carl’s office. 

Q Did you go over this transcript when Mr. Condol 
went over it right after the hearing? A Yes, I did; in 
the Grand Central Station in Chicago, Illinois. 

Q At that time did you think the transcript was accu¬ 
rate? 

THE COURT: May we have the dates of these events, 
please? 

MR. AILES: Yes. 

BY MR. AILES: 

Q When was that in the Grand Central Station in 
Chicago? A It was after the supplemental hearing that 
was given in connection with riding the Capitol Limited. 

Q That was after the February 3 hearing? A After 
this had been typed up by the secretaries who took it. 
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then we went down—as a rule, always it was the custom 
that Mr. Condol would have to come down and go over it. 
He would be given a copy, he would read it over, and see 
is it nearly as correct as possible or isn’t it correct, and 
then he would sign it, sign all copies, which is six 

281 copies usually, and then he would be given a copy. 

Well, we read it that day in the office of Mr. 
W. R. Morten in Chicago. Mr. Condol refused to sign it. 
I urged him to sign it 

Q You say you urged him to sign it? A I urged 
him to sign it. I didn’t see anything out of line. If it 
was, it was a small instance. I didn’t notice anything 
unusual. 

Q Was this the transcript of the second hearing or a 
transcript of both hearings? A This was complete. 

Q Of both hearings? A Yes. 

Q Specifically, did Walter Cole make a statement 
that he withdrew his testimony at the first hearing, 
which statement was left out of his transcript? A Mr. 
Cole made no such statement at any of the hearings. If 
he did, he made it somewhere outside. 

Q But you are aware of no such statement made by 
Mr. Cole or any statement to the effect that the rail¬ 
road made him prosecute this case against him? A If 
he had, I sure would like to have had it put in there. I 
would have had it in this transcript. 

Q When did you cease collecting dues for the 

282 A. F of L.? A On June 24, 1944. My book was 
taken from me by Mr. Henry Thomas, the secre¬ 
tary-treasurer of Local 495, A. F. of L. 

Q What was the occasion of his taking your book 
away from you? A He said it had been brought to 
their attention that I were distributing C. I. 0. literature 
among the men. 

Q And were you distributing C. I. 0. literature among 
the men ? A I most certainly was. 
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Q From then on were you active in the formation of 
the C.I.O. on the railroad? A I was chairman of the 
organizing committee and I organized that railroad my¬ 
self. 

• • • • 

Q Did Mr. Condol help you in connection with this 
C.I.O. organization job? A He most certainly did. 

283 Q And how long did that activity of yours 
continue ? 

• • • • 

A I started the movement in 1943, the summer of 
1943, because I was dissatisfied, and so was lots of other 
workers, as to the type of representation we were get¬ 
ting from Local 495. 

I taken up a petition with 175 men’s names on it, and 
I deadheaded from Chicago, Illinois, and Mr. Condol 
signed this petition of— 

Q You say Mr. Condol signed that petition? A He 
did. I deadheaded from Chicago, Illinois, and I 

presented this petition in a meeting at the Odd 

284 Fellow’s Hall at Ninth and T Street, Northwest. 
Washington, D. C. Mr. J. M. McConnell was pre¬ 
siding. He was then general chairman of Local 495. 

• • • • 

Q You ware successful in organizing the union on 
the railroad; is that correct? A That’s right. 

Q And Mr. Condol assisted you in that effort? A 
Yes, sir. 

Q Did he sign a card asking that the C. I. O. be 
recognized on the railroad? A Yes, sir. He signed a 
United Service Employees authorization card. 

Q Do you remember approximately wdien that was? 
A It was in the fall of ’43 or the early part of ’44. 

Q Did Mr. Condol become a member of the C.I.O. 
union? A No, sir. 

285 Q And why not? A Because at the time 
w’hen the C.I.O. was certified by the National Me- 
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diation Board as the bargaining agent for the employees 
on the Baltimore & Ohio Railroad, Mr. Condol had been 
discharged by the Baltimore & Ohio Railroad and was 
not eligible for membership. 

Q When was that? A That was in November I 
came here. We were certified October 31, and I came to 
Washington on November 9th to take over the new union. 

Q That is 1945? A 1945. 

Q That was before you had the conference in Mr. 
Carl’s office on appeal? A That’s right 

Q But after Mr. McAbee’s letter of February 5, 1945, 
dismissing Mr. Condol from the service; is that correct? 
A It was after Mr. McAbee’s conference and letter to 
him. 

Q Did you in any way change your efforts to repre¬ 
sent Mr. Condol as a result of anything that happened 
on the union front? A No. I redoubled my efforts, be¬ 
cause I tried to make Mr. Condol’s case one of my first 
cases of reinstatement. 

Q Now, what did you do with the case after Mr. 
Carl’s decision sustaining Mr. McAbee’s letter fir- 
286 ing or discharging Mr. Condol? What did you 
do with the case after Mr. Carl got through with 
it? A That is in 1946? 

Q Yes. A The procedure is that the general chair¬ 
man handles all grievances on the property of a rail¬ 
road, and then all the papers and the transcribed copies 
and everything are turned over to the International 
Union for our International general counsel to go over 
it, and if he sees a possibility of making a case for the 
National Railroad Adjustment Board, he will do so, and 
International handles it from there on. 

Q Did you do that with Condol’s case? A It was 
done that way and all my files were sent to the Inter¬ 
national Union. 
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• t • • 

294 Charles Finlay son 

• • • • 

Cross-Eocamination 

• • # • 

297 Q I believe you testified, to Mr. Ailes’ question, 
that Mr. Condol never belonged to the C.I.O.? A 

No, sir; he never did. 

Q Mr. Frazier, who was connected with the C.I.O., 
you mentioned a while ago, went to Baltimore to see 
about Mr. Condol’s case, I believe you said. A Yes, 
sir. 

Q How did he happen to go? A On my persistence, 
I asked—after we got the bargaining agency, I asked 
Mr. Frazier and other officers, and Mr. Yancey—two 
International officers—to assist me in the case of Mr. 
Condol, who was a friend of mine and a fellow worker, 
and that was the first case of appeal we had with the 
Baltimore & Ohio Railroad as the C. I. 0. union. 

Q The C. I. 0. had no official connection with that 
case at the time, had it? A No. 

• • * # 

298 Q The question is this. Maybe I am anticipat¬ 
ing what the Judge is going to ask you. When 

you had your conference in April of 1945 with Mr. Mc- 
Abee and then vou went back later and talked, about a 
year later, with Mr. Carl, in February, 1946, in that lat¬ 
ter instance in what capacity were you acting for Mr. 
Condol? A Well, T was then general chairman of the 
union. 

Q Yes, but how did you appear for him? What was 
your capacity? A I progressed the case as T had all 
before. 
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Q Let me put it to you bluntly: Were you appear¬ 
ing in your capacity with the new union and appearing 
for that union or appearing for the man in your own 
capacity? A Your Honor, I have represented Mr. Con- 
dol all the way through as a fellow employee, with 
rights as such. 

• • • * 

299 Cross-Eaummation 

• • • • 

301 Q So you saw these two documents twice? A 
You go back to twice again. I said three times. 

Q Fine; three times. You picked them up here, when 
Mr. Ailes asked you if they were an accurate record, 
in your opnion, you looked at them about one minute, 
and you said they were. I will ask you to look at 
page 6— 

THE COURT: You mean ask this man from mem¬ 
ory? 

MR. TAFT: Yes, sir. 

THE COURT: Is there objection? 

MR. AILES: Yes. 

THE COURT: I sustain the objection. 

MR. TAFT: How can you say, having seen that three 
times, that this is the same thing, or these are the same 
things, you looked at twice before, without having read 
them through right here on the witness stand? 

THE WITNESS: Counsel, I have handled so many 
of these and I have had transcripts as high as 25 
pages. 

302 BY MR. TAFT: 

Q Fine. A And when I go through there in 
the transcript—you can, too, as a lawyer—when I handle 
an investigation I can pretty well tell from memory any¬ 
thing that I asked in that investigation. 
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Q Did you read this? There are eight pages in this 
one (indicating). A Those are small ones. 

Q And six in this. That is fourteen pages. Now, did 
you read these whole fourteen pages when Mr. Ailes 
asked you the question a moment ago if these were true 
copies of the document? I ask you, Did you read them? 
A No, no. 

Q Then, do you know, without reading these com- 
petely through, that these are actual reflections as the 
documents you saw'? A They are the same documents 
as I read; yes, sir. 

Q Can you say so without reading them? A Yes. 

Q Are you that omniscient that you can say— A I 
can go over— 

Q I do not ask you to read them. You have had your 
opportunity. A I know. 

303 Q You did not read them here on the stand? 
A No, I didn’t read them. 

Q You did not have time to read them. Very w'ell. A 
I didn’t try to. 

Q I mean, you did not have time to read them before 
you answered Mr. Ailes’ question, “Yes, those are exact 
copies; those are correct interpretations of wrhat tran¬ 
spired at the hearing”? 

MR. COBB: What do you mean? Did he read them 
on the stand here? 

MR. TAFT: That is right. 

BY MR. TAFT: 

Q Did you read them on the stand here? A No. I 
scanned through the first three pages. 

Q Then, actually, you do not know', do you, that these 
are exact reflections of what occurred in the actual in¬ 
vestigations, now\ do you—these particular pieces of 
paper with the typewriting on them? Do you or do you 
not know'? A Are you saying, Counsel—Is what you are 
saying that I don’t know' whether these are the same 
pieces of paper? 
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Q I asked you, Do you or do you not know? 

I will put it this way: Do you know of your own 
knowledge, from a reading of these in this courtroom 
today, that these are actually true reflections of the 
304 proceedings held in the investigation? A That 
these are the original transcripts? 

Q Not the originals. Are the words in there and the 
statements made in there and the names of individuals 
appearing therein true reflections of the investigations 
of those two days? A As I go through your first three 
pages, everything is in those first three pages as of the 
original hearing. 

Q Have you read every page? A Before today; not 
today. 

Q Have you seen those before today? A Not these 
photostatic copies; I saw the original. 

Q You have seen those? A Not this photostat. 

• • • • 

311 BY MR. TAFT: 

Q Mr. Finlay son, I would like to ask you to 
read this paragraph, “A,” and then where it says, “Mr. 
Finlayson.” A It says: 

“Did you receive these notices and do they constitute 
proper notices under the rules of your agreement as to 
the nature of this investigation? 

“A I received the notices, but only one of them con¬ 
stitutes proper notice. 

“(MR. FINLAYSON) I protest the first notice be¬ 
cause eight days elapsed from December 29, the date 
Condol was taken out of service, until January 5th, the 
date set for the hearing.’’ 

Q That was your statement, then, was it, or Mr. Con- 
dol’s statement? A Yes. 

Q The protest registered at the hearing? A That’s 
right. 
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Q Do you now feel that Mr. Condol was properly 
treated in the investigation, on the basis of the rules of 
the working agreement, on notice? A Which one of the 
investigations ? 

312 Q Do you want to change your statement which 
you made here or do you still stand on that state¬ 
ment that the notice was not in accordance with the 
working agreement? 

THE COURT: Mr. Taft, can we shorten it up by 
directing attention to the transcript showing that he did 
stand on that? 

MR. TAFT: Yes, sir. 

BY MR. TAFT: 

Q I direct your attention to the statement in the 
transcript that you protested for Mr. Condol that the 
working agreement had not been followed as far as the 
notices are concerned. A Yes, as his representative. 

Q Do you have that feeling now? 

MR. AILES: I will object to the question as irrele¬ 
vant, if Your Honor please. 

THE COURT: Well, I am going to admit it, because 
it will resolve itself into a question of law, and he may 
answer. 

BY MR. TAFT: 

Q Do you feel that way now? A That time— 

Q T ask you, Do you feel that way now? A T didn’t 
know whether it was— 

Q Do you feel that way now? Yes or no. 

MR. AILES: T think he should be permitted to an¬ 
swer. 

MR. TAFT: He kno^ws what the answer is. 

• • • • 

313 Q Do you feel that way now? A Do T feel 
now that it was— 

Q That’s right. 
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BY THE COURT: 

Q That he had the requisite seven days as against 
the eight days? A No. 

BY MR. TAFT: 

Q You do not feel that way now? A No. 

Q Let me understand you. Do you want to change 
the statement you made at this time that you read to 
say now that you do not feel that way now? Is that 
what I understand? A I do not feel that they violated 
the agreement in there? 

Q Yes. 

THE COURT: You mean on the giving of the suf¬ 
ficient seven days’ notice? 

MR. TAFT: That is right, sir. 

THE WITNESS: I do not feel that way be¬ 
cause— 

314 BY MR. TAFT: 

Q Do you feel that way nowr? I would like to 
have the word from you. 

MR. COBB: He answered. He said “No.” 

THE COURT: Gentlemen, I do not see the material¬ 
ity of it. 

Do you object to it? 

MR. AIDES: Yes. 

THE COURT: I sustain it. It would be immaterial. 

MR. TAFT: T do not think so, if I can explain the 
ground for it. 

THE COURT: No, because you have a contract that 
says that notice must be given within seven days. It is 
going to be a question of law wiiether it is good notice. 

MR. TAFT: I am not concerned with the question of 
law. T am concerned with the activities of this gentle¬ 
man in representing Mr. Condol up to the present time 
and the change in the relationship at some time. 

THE COURT: If you w-ant to shorten it to that 
extent to show’ bias or prejudice, you may. 
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MR. TAFT: I will ask the one broad question and 
save a lot of time. 

THE COURT: All right. 

BY MR. TAFT: 

Q Have you read this record of the proceed- 

315 ings? A Read the transcript? 

Q Yes. A Yes, sir. 

Q Have you read it since you have come to court 
here? A I have scanned through it. 

Q You are fairly familiar with it? A Yes. 

Q Are you familiar with the statements you made in 
there? A Yes. 

Q Would you want to change those statements now? 
MR. COBB: I think His Honor ruled on that. 

MR. TAFT: That is what I was talking about—the 
broad question to save the whole thing now. 

THE COURT: I do not want to get the record 
clogged up with immaterial matters. Let us see if we 
understand what we are driving at. 

MR. TAFT: I will explain to the Court and will be 
glad to have the Court ask the questions. I think the 
witness will make responsive answers. 

THE COURT: No. Let me explain the situation. 
Now, your basic contract, Article 7 (b), in the very 
first line, says this: 

‘‘The investigation shall be held by a proper officer 
within seven days from date when charged with 

316 the offense or held from service.” 

Now, you will note that that is in the disjunctive. 
MR. TAFT: Yes, sir. 

THE COURT: Now, there is testimony in the cause 
that notice of the hearing was given on December 30. 

MR. TAFT: Yes, sir. 

THE COURT: He was -withheld from service Decem¬ 
ber 29th. 

MR. TAFT: That is right, sir. 
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THE COURT: Now, as I understand it—correct me 
if I am wrong—Mr. Finlayson, when he appeared as a 
representative of Mr. Condol, in his behalf, protested 
that they had not given sufficient notice within seven 
days. 

MR. TAFT: Yes, sir. 

THE COURT: He made the protest at the outset. 

MR. TAFT: Yes, sir. 

THE COURT: And he renewed it at the close. 

MR. TAFT: Yes, sir. 

THE COURT: Now, if you are directing his attention 
to that question, whether he now has the same opinion, 
to show bias and prejudice, you may. 

MR. TAFT: That is the reason for it. 

THE COURT: But it is immaterial as to what he 
feels about it, because it is a straight question of law. 

MR. TAFT: I grant you that. I do not want it from 
the legal standpoint: I want this witness’ view- 
317 point, by feelings toward Mr. Condol’s case today. 

THE COURT: On the question of bias and 
prejudice? 

MR. TAFT: Yes, sir. 

THE COURT: With that clear understanding, go 
ahead and ask the question. 

BY MR. TAFT: 

Q Do you now feel that Mr. Condol was denied his 
right, as you expressed it at this investigation, under 
the working agreement then in effect? 

THE COURT: You mean of giving him proper notice? 
BY MR. TAFT: 

Q Of giving him proper notice. A May T answer it 

in mv own wav? 

%> • 

Q Yes, sir: if I can get an answer from you. A 
When that hearing was held, Counsel, that was the first 
investigation T had ever held and I wasn’t familiar with 
that contract, and the question there was, as stated in 
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the contract, from the date when he was pulled out of 
service or when he was given this notice. On the date 
he was pulled out of service— 

Q We know that. A The way this gentleman was 
working-just a moment. The way this gentleman was 
working, he would come in the morning. If he is pulled 
out that afternoon, then he is pulled out that day— 

318 MR. TAFT: He is trying to explain— 

THE COURT: That is what you asked him. 

MR. TAFT: I wanted a yes or no and an explanation. 

THE COURT: Mr. Taft, you are not clearly entitled 
to a yes or no answer, for this reason: If you purpose 
to show that the witness is hostile, unfriendly, biased 
toward your client, you may show a change of position. 

MR. TAFT: All right, sir. 

THE COURT: The question involves a question of 
law. 

MR. TAFT: I will let him go on. 

THE COURT: For your purpose, no matter what he 
says, it is totally immaterial: but you may show he is 
hostile and he is taking a different stand, and if that 
is so, it is all right. 

BY MR. TAFT: 

Q You go ahead. Mr. Finlayson. A And we raised 
an objection there as to whether that was legal from 
the date he was pulled out or when he was so charged. 

Q That is right. A Of course, since that time that 
has been remedied in the contract to make it specific. 

Q The point is, at that time we are talking about— 
I appreciate that that may be changed—you, in repre¬ 
senting Mr. Condol, were objecting to the notice 

319 given him under the working agreement at that 
time? A I objected to it after advice of Mr. 

Condol, because he brought that to my attention, stating 
that we should make an objection on that ground, that 
he was not given a notice, that the notice was not proper 
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because of this—what he claimed when he was pulled out 
and when he was served with a written notice. 

Q Then Mr. Condol proposed— A And in my desire 
to do whatever I could for Mr. Condol, I made, like any 
other representative would make, any objection that 
would strengthen their case or that they could win their 
case on. 

Q Well, then, I ask you just one question: Was your 
objection, then, at that time based upon the fact that 
Mr. Condol imposed his superior knowledge and intelli¬ 
gence on you, or was it— 

MR. COBB: I object. 

MR. TAFT: Let me finish my question. 

BY MR. TAFT: 

Q,—or was it because, as you have testified through¬ 
out, you were fairly and honestly trying to represent 
Mr. Condol? A I was trying to do, in imy humble 
way, anything that I could honestly for Mr. Condol, be¬ 
cause he had been a friend of mine since ’36. 

320 Q And that is the reason you objected—because 
you were trying fairly and honestly to represent 
Mr. Condol? Isn't that a fact? A I was trying fairly 
and honestly to represent him, but Mr. Condol will state 
here that T said at that time that that objection—I said, 
“It don't make much difference. Bill, because we had"— 

Q What you said in the case— 

THE COURT: Wait a minute, Mr. Taft. The witness 
is answering the question. 

THE WITNESS: T said, “Bill, it doesn’t make any 
difference on this day or two days, because we have 
even had a case delayed ourselves," and I said it's 
proper procedure, under union and mangement agree¬ 
ment. when management sets the first date for a hearing 
and you don't come in on time for that hearing, then 
it’s the respeonsibility of the union to ask the postpone¬ 
ment and get another date set, so all time lost therein 
lies on the organization and the defendant. 
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BY MB. TAFT: 

Q Fine. Then, when you and Mr. Condol did appear 
in Baltimore on the 5th and you were late, it was still 
beyond seven days, wasn’t it? 

THE COURT: Is there objection to that? 

MR. AILES: I object. 

THE COURT: I sustain you. That is a ques- 
321 tion of law. I sustain it. 

MR. TAFT: He gave the impression that they 
had arrived late and therefore that the company was 
justified. 

THE WITNESS: No. 

BY MR. TAFT: 

Q You do not think the company was justified? 

THE COURT: You do not have to worry about that. 
Just go on with the rest of it, Mr. Taft. 

"BY MR. TAFT: 

Q Do you say that all the statements made herein by 
Mr. Condol are true and accurate? 

MR. AILES: I object. 

THE COURT: That is going to the very question 
we are concerned with. I overrule you. In other words, 
you are asking him whether it is a true and accurate 
statement? 

MR. TAFT: Onlv as to the statements by Mr. Con¬ 
dol. 

THE COURT: What about the questions ? 

MR. TAFT: That I will leave to the jury and the 
Court. 

BY MR. TAFT: 

Q I want to know if these are the statements made 
by Mr. Condol when you were his representative. 

MR. ATLES: T think there is a misunderstanding. 

MR. TAFT: T do not think so. 

MR. ATLES: T understand what Mr. Taft is asking 
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the witness is whether Mr. Condol was telling the 
truth. 

322 MR. TAFT: No; I did not ask that 

MR. AILES: The question whether the tran¬ 
script is an accurate record of what took place there 
is a different point. 

THE COURT: Do not press the point. I am not too 
much concerned about it. 

Your present question is whether the answers given 
by Mr. Condol are correctly recorded by the stenog¬ 
rapher ? 

MR. TAFT: Yes, sir. 

THE COURT: Very well. You may ask the ques¬ 
tion. Mr. Taft. Go ahead. 

BY MR. TAFT: 

Q Are the answers in this record as given by Mr. 
Condol—as shown to be given by Mr. Condol in this 
record—the actual, accurate answers given by Mr. Con¬ 
dol, to your recollection? A From my reading of the 
transcript and all questions and answers, I would say 
that they are. 

BY THE COURT: 

Q Now, to help the Court, are the questions which 
are asked there accurate questions? A The questions 
asked Mr. Condol by the carrier? 

Q Yes. Ts there any change, deletion, subtraction, 
or any addition to the questions? A T didn’t notice any. 

Q Are there any additions, deletions, subtrac- 

323 tions, or changes to the answers? A No, I didn’t 
notice any when I read it over. 

BY MR. TAFT: 

Q T show you this photostatic copv of a letter signed 
by you. Would you identify it, please? 

MR. ATLES: What is the date of it? 

MR. TAFT: I thought he would give it. 

THE WITNESS: The date of this is February 20, 
1945. 
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(After examining a paperwriting) That’s right; I 
remember it. 

BY MR. TAFT: 

Q Will you tell the Court and the jury to whom it is 
addressed, the date, and what the contents are? A It 
was addressed to Mr. W. G. Carl, Assistant to Vice 
President, Baltimore & Ohio Railroad Company: 

“Dear Sir: 

“An appeal to your office is made for a hearing in 
the case of William H. Condol, waiter on the Baltimore 
& Ohio Railroad, dismissed from service by letter of 
H. 0. McAbee, Manager of Dining Car Service, dated 
February 5, 1945. 

“Our appeal is based upon the failure of the hearing 
officer to produce testimony sufficient to justify dis¬ 
missal; on the failure of the company to observe 
Article 7, section (b) of the agreement between 
324 the B. & 0. Railroad Company and Dining Car 
Employees Union Local 495; also on the failure 
of the company to follow rules of procedure in this in¬ 
vestigation which would lend proof to the innocence of 
the accused. 

“We have evidence to introduce to support the basis 
of our appeal and to produce this evidence, we would 
like to have as witnesses in the appeal hearing, the 
stenographer who took the notes in the investigation held 
January 17, 1945: Mr. Wickham, Chief Clerk to Mr. Mc¬ 
Abee, the conductor”— 

MR. ATLES: That is, “who conducted the hearing.” 

THE WITNESS: —“who conducted the hearing and 
Mr. J. B. Martin, Assistant Superintendent who assisted 
in the conduct of the investigation. 

“Will you please advise the time, date and place 
when you will hear this appeal?” 

Q Who signed that? A Mr. Condol and myself. 

Q Now, in that letter I think you read out the part 
wherein you said you would like to have the stenographer 
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who took down the notes in the investigation. Why did 
you want the stenographer? A Again, Counsel, I think 
the question is, Why did we want the stenographer? 

325 Q That is right. Why did you want the stenog¬ 
rapher? You, Mr. Finlayson, I am asking. Mr. 

Condol was on the stand and there was full opportunity 
to ask him. I am asking you now. You signed that 
letter. You are familiar with it. A So is he. 

Q That is right, but you know the letter. 

THE COURT: Do not argue with the witness. 

MR. TAFT: He is arguing back with me. 

THE COT T RT: No. Yhu gentlemen go around in 
circles. 

MR. TAFT: Is it going around in a circle to ask 
him whether or not he sent that letter? 

THE COURT: Yes, it is going around in a circle 
when you take the pronoun “you” and you try to find 
out whether it is singular or plural. It can be used in 
both senses. 

MR. TAFT: Mr. Condol was on the stand. 

THE COURT: That is the point. That is argumenta¬ 
tive. 

BY THE COURT: 

Q The question is this, Mr. Finlayson, taking “you” 
either individually in that sense or taking “you” col¬ 
lectively, in the sense that you, Mr. Condol, and you, 
Mr. Finlayson, are meant, Why did you want the use 
of the stenographer as you referred to in that letter? 
A That was at the request of Mr. Condol in his letter. 
He wanted the stenographer present at this hearing. 

BY MR. TAFT: 

326 Q Did Mr. Condol tell you why he wanted the 
stenographer present? 

MR. COBB: I object, if Your Honor please. 

THE COURT: I overrule you. Go ahead. 

THE WITNESS: For the very same reason that he 
would not sign the transcript in Chicago. 
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BY MR. TAFT: 

Q What was that reason? A Because he claims that 
it wasn’t correct. 

Q But you claim that it was correct, don’t you? A 
I told him that day I thought it was correct and asked 
him to sign it. 

Q That is right, and yet you signed this letter with 
Mr. Condol, didn’t you? A Counsel, if I may state— 

Q You signed the letter? A Yes, I signed the let¬ 
ter with him. 

MR. AILES: I think the witness should be permitted 
to finish his answer. 

MR. TAFT: I didn’t stop him. He said “Yes.” He 
can say whatever he likes. 

BY MR. TAFT: 

Q Go right ahead. A The majority of those let¬ 
ters— 

327 Q Let us talk about this letter. A Well, I 
will say this letter—The question is who wrote 
those letters. 

Q The question is who signed those letters. Did you 
sign this? A Yes, I did. 

THE COURT: I think I had better resolve the ques¬ 
tion for you. The question is, What did the letter mean, 
regardless of who wrote it and signed it? 

BY MR. TAFT: 

Q It also, in the letter, over your signature, asked for 
Mr. Wickham to be present, the chief clerk to Mr. Mc- 
Abee, who conducted the hearing, and Mr. J. B. Martin, 
who assisted in the conduct of the investigation. A 
That is right. 

Q Why did you want those gentlemen present? A 
I will answer that on the same ground as I answered 
the other one—all of that was at the behest of Mr. Con¬ 
dol. 

Q What was Mr. Condol’s reason for having them? 
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A The very same reason as to why he wouldn’t sign 
the transcript in Chicago. 

Q Mr. Condol told you that then, did he? A What? 
Q Mr. Condol told you that in the preparation of 
this letter? Mr. Condol told you those things; is 

328 that correct? A Mr. Condol made the letter. 

Q Mr. Condol wrote this letter; is that right? 
A Or had it done; one of the two. 

Q Mr. Condol presented this letter to you? A 
Brought it over to my room. 

Q Already written? A Yes, sir. 

Q And you read it, didn’t you? A Yes. 

Q And you signed it? A Yes. 

Q Mr. Condol had given you his reasons for want¬ 
ing those people and the stenographer? A Yes. 

Q Did you agree or disagree with Mr. Condol at this 
time in the purpose of having those people for appeal? 
A Yes, on the ground that it was my desire to help 
Mr. Condol. 

Q Did you put it in writing? A What? 

Q The fact that you did not agree with Mr. Condol 
on this procedure. A No; we don’t have no letter on it. 
Q You did not get up a letter showing that you were 
protesting Mr. Condol’s asking you to represent 

329 him in that fashion, did you? A Write a letter 
to who? 

Q Did you write a letter to anybody? Have you got 
anything in writing to show that you were objecting to 
the procedure requested to be followed by Mr. Condol 
by you are his representative? A T wrote nobody no 
letter, no. 

Q You did nothing but sign this letter? A Yes. 

Q Nothing at all in this letter indicates that you ob¬ 
ject to anything in there, does it? A No; no, at the 
time. 

• • • • 
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330 BY MR. TAFT: 

Q Mr. Finlayson, I redirect your attention to 
that same letter of a moment ago. Will you. read the 
final paragraph? A I read the paragraph before. 

331 Q l would like you to read it again. A “We 
have evidence to introduce to support the basis of 

our appeal and to produce this evidence, we would like to 
have as witnesses in the appeal hearing, the stenographer 
who took the notes in the investigation held January 17, 
1945; Mr. Wickham, Chief Clerk to Mr. McAbee, who 
conducted the hearing, and Mr. J. B. Martin, Assistant 
Superintendent who assisted in the conduct of the in¬ 
vestigation. 

“Will you please advise the time, date and place when 
you will hear this appeal ?” 

Q Thank you. Now, you read the statement, “We 
have evidence to introduce to support the basis of our 
appeal”; is that correct? A Yes. 

Q Now, what did you have reference to in the way 
of evidence? A That would be shooting at the hopes. 

Q All right. You shoot at the hopes. A We were 
in hopes, from that letter, that if this transcript was 
not correct, as Mr. Condol claimed it was not, and the 
stenographer’s notes were read, there may be some things 
in there which was not in the transcript, as he has stated. 
That was our hope. But for actual evidence that he had 
given me in writing, or something of that, or I had in 
writing in my possession that T could at that 

332 moment give to the management, we didn’t have it. 

Q So when you signed that letter, then, and 
said, “We have evidence,” you were not actually telling 
the truth, were vou? A That’s a question there. 

MR. COBB: I object. 

THE COURT: I will sustain it. He has given his 
explanation. 

MR. TAFT: Yes, sir; I know. 

* • * * 
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336 Q Did yon know Condol rode The Capitol on 
the 4th! Did yon know it on the 4th? A Is that 

the date that he was charged with riding? 

Q No. Did yon know when you took the Columbian 
that Condol had taken The Capitol? A I knew it when 
I arrived in Washington, D. C. 

Q But you did not know it before that? A No, I 
did not. 

337 Q Yon did not know it the day of the 4th? A 
No, because the night before I had talked to him 

and I told him to catch the morning train—I called him, 
rather, and told him, “Bill, your case is coming up to¬ 
morrow. Be sure and catch No. 10, which leaves there 
at 10 o’clock in the morning; and, for God’s sake, don’t 
ride The Capitol Limited, because they are watching for 
you, and if you get on it you are likely to be caught.” 

Well, I didn’t know he was on it until I get to Wash¬ 
ington. 

Q Now, you, as his representative at that particular 
time, were his friend and you cautioned him about rid¬ 
ing The Capitol Limited because they were watching for 
him? Is that what you said? A I knew they were. 

Q Why do you say they were watching for him? Tell 
us that, will you? A What? 

Q Why did you warn him that they were watching 
for him, Condol? A Because they knew, as I was told 
by some of the waiters—they knew he didn’t go on the 
morning train—I mean, as I w T as told— 

Q Just a moment. A —by some of the wait- 

338 ers I worked with the previous day—that they had 
heard somebody in their office say that they were 

going to watch to see whether he rode The Capitol Lim¬ 
ited. 

Q That w’as the day before? A Yes, that’s the rea¬ 
son. 

Q You, as Mr. Condol’s friend and representative, 
wrarned him not to take a chance on The Capitol Lim- 
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ited? A Yes, because I had been told by some other 
waiters, when I came in on the morning of the 4th, not 
to ride— 

Q Can you recall, Mr. Finlayson, just about what 
they said to you? 

MR. AILES: I will object, if Your Honor please. 

THE COURT: Of course, the gentleman has asked 
the witness why, which opens the door. If he w^ants the 
rest, he can have it. I will overrule you. 

THE WITNESS: To the best of my knowledge on 
that, when I came in that morning I was talking to some 
of the crew and they told me—they told me, “You tell 
Bill don’t ride The Capitol Limited tomorrow going out 
to Washington, because they will be watching for him.” 

Now, why, I didn’t know. I didn’t go into it, because 

I was busy. When I came in in the morning I had to 

check over mv commodities and mv monev to the com- 
• » • 

panv. I had to go upstairs to check my money. So I 
didn’t go into detail with them, but I took the 
339 warning and called Bill and told him, “Don’t ride 
that train. Be sure and ride the morning train,” 
so he would be there in time to get to Washington. 

BY MR. TAFT: 

Q You did not see him when he was given the warn¬ 
ing—you were not around—to take the 10 o’clock train, 
did you? A No, because I didn’t go to work in the 
afternoon. 

Q So, so far as you knew, he was going to take the 
train at 10 o’clock? A Yes. 

Q And you had done the best you could, as his rep¬ 
resentative, to tell him to “Look out, because they are 
out to get you”? A I didn’t say, “They are out to 
got you.” T said, “Don’t ride that train.” 

Q They did not give you any reason at all why they 
would be watching for him? A That’s what some of 
the waiters said. 
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Q Didn’t some of them tell you for him to watch his 
step because he had been too active for the A. F. of L. 
and they were going to watch him and get him regard¬ 
less of what he did? A Counsel, Mr. Condol wasn’t 
active for the A. F. of L. 

Q I am not talking about Mr. Condol; I am talking 
about these waiters. A Nobody told me that. 

340 Q Nobody told you anything of that sort? A 
No. 

• • * * 

Q But you at that time were active for the C. I. 0.? 
A Under cover, yes. 

Q Don’t be ashamed of it. We are not worried about 
that. 

MR. AILES: There is nothing to be ashamed of. 
MR. TAFT: I did not mean it that way. 

THE COURT: Go ahead. 

BY MR. TAFT: 

Q Condol was also active for the C. I. 0. with you? 
A He was sympathetic for the cause. 

Q Was he actively working for the C. I. 0., just as 
you were? A He advocated the cause with the men 
and he signed one of my cards authorizing an election. 

Q Did the A. F. of L., to your knowledge, know 

341 of the activity that you were engaged in? A 
They finally found it out and suspended me from 

the union. 

Q Did they also find out that Mr. Condol was active 
with you for the C. I. 0.? A I don’t know whether 
they did or not. 

Q Now, isn’t it a fact— A Nothing was put out 
with Mr. Condol’s name on it. 

Q That is what I wanted to know. Isn’t it a fact, 
as Mr. Me A bee testified, that there were two officers 
of the A. F. of L. in the office with you and Mr. Mc- 
Abee who objected, in your presence, to your represent¬ 
ing Mr. Condol at that time? Is that right? A Mr. 
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357 Further Cross-Examination 

BY MR. COBB: 

* • • • 

Q State whether or not, by virtue of the one stamp 
being over the space for the month of June, 1944, that 
indicates that Mr. Condol was in good standing 

358 as of that time. A He was in good standing as 
of June. 

Q Now, on the stand Mr. Condol stated he gave you 
additional money to buy additional stamps in order to 
keep him eligible, as I recall, for a period of three 
months, a quarter. State whether or not he gave you 
such money. A Y r our Honor, all money that Mr. Con¬ 
dol gave me w*as turned in and his book was stamped up 
proper, because my book as a collector was taken away 
from me by the A. F. of L., so, therefore, if he had 
any money stamps coming, they wrould have given them 
to him. 

Q There has been testimony in the case by Mr. Condol 
that you said to him that there were no more stamps 
available. State whether or not you made any such 
statement. A I made no such statement. Your Honor. 

MR. ATX.ES: I would like to ask one question on that 
score. 

THE COURT: Very well. 

Redirect Examination. 

Q With respect to that book, Mr. Finlayson, have 
you any explanation as to why the last eight stamps in 
Mr. CondoPs book do not have any date or initials on 
them? A No, T do not. 

MR. ATLES: That is all I have, Your Honor. 

• • • • 
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368 Opinion 

THE COURT (KIRKLAND, J.): At this time the 
Court desires to make the following findings of fact and 
conclusions of law in passing upon this motion which 
was argued first at the close of the plaintiff’s case, re¬ 
served by the Court, and now renewed on a motion at 
this time. 

In this particular case, which has been very ably 
argued and vigorously prosecuted and defended, I think, 
to arrive at the solution which is proper under the law, 
we should take note of some legal landmarks which are 
involved in the case: First, that the plaintiff in the 
cause was a person who had been in the service of the 
Baltimore & Ohio Railroad for more than 90 days; that 
he was employed by the Baltimore & Ohio Railroad in 
the year 1944, when these grievances first began, and 
was employed for part of the time in the year 1945, or 
had the status of an employee; that there was in effect 
at the time a contract between the Baltimore & Ohio 
Railroad Company on the one hand and, for the sake of 
brevity, the dining car employees union on the other. 

T shall have occasion, in my findings of fact and 
conclusions of law, to refer to the two unions which 
came into being, one of which was organized under the 
American Federation of Labor and the other under the 
Congress of Industrial Organizations; but, for clarity’s 
sake, I shall refer to them as the American Fed- 

369 eration local and the C.I.O. local, so you gentle¬ 
men will understand, as I use the term, the con¬ 
nection with their use. 

Now, one of the big legal landmarks in the case is 
that, by virtue of this contract, which was effective 
February 1, 1941, and his service of employment on the 
Baltimore & Ohio Railroad, whether he was or was not 
a member of the then bargaining agent, whether he was 
a member of a minority labor group or the majority of 
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his particular classification makes no difference. There 
was this contract, and as an employee he was entitled 
to the benefits, and he also, of course, had the obliga¬ 
tions and detriments that went with the same benefits. 

I believe it is only fair to say that this contract is 
the polar star by which we will have to observe the land¬ 
marks and guide the matter to its conclusion. One of 
the first things we should keep in mind is that under the 
blanket contract of February 1, 1941, there was an 
Article 7, which is broken down into a series of seven 
subdivisions consecutively numbered from (a) to (g). 
Certainly the function of breaking bylaws or components 
of a contract into articles is to put into one category 
those matters which relate to one subject. It is also the 
proper function of a paragraph under such an article more 
clearly to define an element of the matter which is the 
subject of the single discussion. 

When one reads Article 7, under the head of 
370 “Discipline and Grievances,” he is forced to the 
conclusion that it is a very progressive, orderly 
manner of trying to settle discipline and grievance mat¬ 
ters between the employer on the one hand and the em¬ 
ployee on the other. 

Through those things there has run an element of 
whether or not, in the first instance, a proper notice was 
given and whether certain representatives or persons 
were properly before either the employer or the union 
or both in a representative capacity. Taking the article 
as it appears and using it as a framework, we notice 
first in Article 7 (a) of the blanket contract, being Plain¬ 
tiff’s Exhibit 1, that in the event an employee of more 
than 90 days—and that is what Mr. William Condol was 
in this case—shall be disciplined or dismissed, it is pro¬ 
vided that there be an investigation. 

In all progression there has to be a time set for the 
investigation. One would imagine, if there is to be an 
investigation, that some order should be provided so 
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that the investigation itself be orderly; and that is what 
we observe in Article 7. The first provision is that at 
a reasonable time prior to the investigation such em¬ 
ployee shall be apprised in writing of the precise charge 
against him and he shall have reasonable opportunity to 
secure the presence of necessary witnesses and shall have 
the right to be represented by an employee of his 

371 choice. He may, however, be held out of service 
pending such investigation. 

Now, the facts disclose here that a grievance arose in 
connection with relations between two waiters on the 
Capitol Limited dining car, one of whom was the plain¬ 
tiff in the cause, William Condol, and the other was a 
man described as waiter George A. Cole. With regard 
to that, the Court points out that, under Plaintiff’s Ex¬ 
hibit 2-A, a date at Baltimore, Maryland, January 5, 
1945, was set, and the hour indicated as 10:30 a.m.; and 
the complaint conforms to Article 7 (a) in that it charges 
a specific occurrence, the one that involved the incident 
with the waiter George A. Cole, and is set forth. It also 
entails a second charge, and I quote: 

“Also failure to report for your assignment, Train 
6, Chicago, Illinois, December 23,1944”; 
and on a prior occasion the Court has ruled that that 
is a specific charge. The Court has also ruled that the 
remainder of the notice, which reads, “and previous 
record,” is not specific enough to amount to a precise 
charge, which is the language of Article 7 (a). 

Article 7 (b) then prescribes the manner in which the 
procedure shall be held, and it states in particular, and 
I quote: 

“The investigation shall be held by a proper officer 
within seven days from date when charged with the 
offense or held from service.” 

372 Counsel will note that in that instance the num¬ 
ber of days that are involved are predicated on 

two: One, from the date when charged with the of- 
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fense, or, two, held from service. The Court construes 
this Plaintiff's Exhibit 2-A to be a charge of the offense 
the date of which is indicated as December 30, 1944; and 
accordingly rules, as a matter of law, that conducting a 
hearing or attempting to conduct it on January 5th clear¬ 
ly brings it within the rule that it shall be held by a 
proper official within seven days. As against the actual 
count of days, which indicates that there are but six in 
number, it also comes under the well-known rule of con¬ 
struction that where dates are included, one excludes the 
date of notice, the date of the beginning of the contract, 
the date of the promissory note, if such be the illustra¬ 
tion, and includes the last day. On that basis, again, 
the notice was properly given. 

Apart from the question of whether the procedural 
notice was given as a matter of law’ or not, it is also the 
fact that Mr. Condol, the plaintiff in the case, did ap¬ 
pear on that date, but appeared at a different hour. 
Of course, while we w’on’t be technical and say that he 
did not make a special appearance as against a general 
appearance, the fact of it is he did show’ up on the day 
in question, and he himself, or through his representa¬ 
tive, moved for a proper continuance, or at least 
373 joined in a proper continuance, for a later hear¬ 
ing. Accordingly, on the question of notice, the 
Court now rules as a matter of law that proper notice 
was given and that it w*as before a proper official under 
the terms of the contract. 

The next question is, Was there a proper or precise 
charge on which there was testimony or the giving of 
facts, and w’as that consistent with the charges laid; or, 
on the other hand, w’as the action of the Baltimore & 
Ohio Railroad arbitrary and in bad faith? 

With regard to the situation, w’e find that a second 
charge, under date of January 8, w’as served upon the 
plaintiff directing him to be present on the date of Janu¬ 
ary 12, 1945, at Baltimore, Maryland, and that was: 
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“Biding Train 6, the Capitol Limited, from Chi¬ 
cago, Illinois, January 4-5, 1945, to Washington, D. 
C., without proper transportation.” 

The facts of the case demonstrate that at the hearing 
held on January 17 the charge concerning waiter Cole, 
the charge of missing the train on December 23, and the 
riding on the Capitol Limited on the date of January 4-5, 
1945, were matters that were then before the hearing 
officer or the proper official or officer, as the contract 
provides. Now’, with regard to that, the testimony is 
clear that there w*as some disturbance between these tw’o 
waiters as to whether one placed articles on anoth- 
374 er’s tray or not. We have had testimony on it. 

The Court finds as a fact that there was the plac¬ 
ing of an article upon the tray of the second waiter by 
the plaintiff in the cause. 

Now, the second charge entailed the missing of a train 
on December 23, 1944. There was testimony in the hear¬ 
ing at Baltimore on January 17, 1945, as the Court re¬ 
calls, that Mr. Condol had stated that he telephoned in 
that he would not meet the train in the yards, but would 
meet it at the station. The Court observes, of course, 
that he had some knowledge of railroad procedure by 
giving that prior notice. The Court does find as a fact 
that he did miss the train on the occasion of December 23 
at the railroad station in Chicago. In accordance with 
the recent case of Reynolds v. Denver & Rio Grande 
Western Railroad, reported in 174 Federal (2nd), at 
page 673, where an engineer wffio had been notified of 
his call apparently reported for duty and then fell asleep 
and thereby missed going on a pusher engine, it was 
found by the Tenth Circuit to be adequate cause for dis¬ 
missal, the Court finds that there was testimony before 
the hearing which the Court here now concludes was not 
arbitrary and that in finding adversely to Mr. Condol 
they did not act in bad faith. 


94 A 


Now, there is an explanation of that particular inci¬ 
dent in the record, that Mr. Condol was allegedly ar¬ 
rested in a handbook raid or being in a barbershop when 
the raid vras made and picked up -with others. 

375 There is also in the case a denial on his part that 
he had made such a statement to the company rep¬ 
resentative. 

That leaves the third question which was before the 
reviewing and proper officer. That is concerning the rid¬ 
ing on the Capitol Limited on the date of January 4-5, 
1945, by Mr. Condol. There is no question in the record 
but that Mr. Condol rode that train. There is no ques¬ 
tion in the record that he had a pass which was a limited 
pass and forbade riding that particular train. There is 
also in the record that he was a member of the dining 
car staff, and therefore one could conclude that other 
employees knew him in that capacity. Now, with regard 
to that, there was before the proper office as designated 
by the contract statements of Mr. Condol that he did 
ride the Capitol Limited, an all-Pullman train, and he 
had Pullman accommodations, even going into the point 
of discussing whether the car was forward or toward 
the back, whether he presented his pass at the Pullman 
office in Chicago or not, whether he had bought it at the 
station, or whether he had bought it on the train. 

When the case was then removed a short while later 
to Chicago, in the presence of officials of the railroad— 
as I recall, the Pullman conductor—then there w*as a 
variation from that on the part of Mr. Condol, to the 
effect that he did not use Pullman space, but had been 
on the Capitol Limited and had used the club car. And 
we have from his own lips testimony in this case 

376 that he never at any time ever contended he had 
a right to ride that particular train. Obviously, 

therefore, he had no right to ride that train. It was in 
violation of his pass; it was in violation of the regula- 
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tions. Beyond that, I dare say the railroad, from the 
nse of the space and the like, suffered even the loss of 
whatever the cost of such a trip might be, some forty- 
five or forty-seven dollars. So that there was a clear 
showing upon which a finding of that charge could be 
predicated, and it was not arbitrary and it was not in 
bad faith. 

Now, when one then pursues Article 7 and goes into 
the next section, 7 (c), it provides: 

“An employee dissatisfied with the decision shall 
have the right to appeal to the next higher officer 
designated, provided it is made within ten days from 
date of decision, and conference on the appeal shall 
be arranged within thirty days from such date of 
appeal and decision promptly rendered.” 

Continuing on, Article 7 (d) provides that if there is 
a further appeal to be taken from the decision of the 
highest officer designated, it will be handled as prescribed 
in the Railway Labor Act, as amended. 

Article 7 (e) provides that: 

“If the final decision decrees that the charges 
against the employee w^ere not sustained, the record 
shall be cleared of the charge and the employee 
377 reinstated and compensated for the difference be¬ 
tween the amount he would have earned in service 
and any amount he earned from outside employment 
during the period he was out of service.” 

Article 7 (f) provides: 

“At the hearing or on appeal the employee may 
be assisted by one or more duly accredited repre¬ 
sentatives.” 

Article 7 (g) provides: 

“The time limits of this article may be extended 
by mutual agreement.” 
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Now, obviously we are very much concerned about the 
interpretation of the law with regard to the Railway 
Labor Act, for the reason that it was one of the pro¬ 
genitors of the present Labor Relations Act that we 
have on the statute books and also what it is the courts 
have done in their interpretation of it. It is a general 
rule that one may not invoke the aid of the court where 
there is an administrative remedy until he has first ex¬ 
hausted the administrative remedy. Against that back¬ 
ground, there came the case of Moore v. Illinois Central 
Railroad, 312 IT. S. 630, wherein an employee of the rail¬ 
road had invoked the State court at the outset. Then 
there was a removal to a Federal court, a decision by a 
district court, the Circuit Court of Appeals, and finally 
it went to the Supreme Court of the United States. 
378 It is a bit unfortunate that the question of the 
force and effect of the rule in Erie Railroad v. 
Tompkins goes through the entire case; but certainly 
that case stands for one thing that is a bit unique—that 
a railroad employee is not required by the Railway Labor 
Act to seek adjustment of his controversy with the rail¬ 
road as a prerequisite to a suit for wrongful discharge. 

That leads us, obviously, from that opinion to what is 
the state of the record and the pleadings in this case. 
The complaint unfortunately does not conform strictly 
to our Federal Rules of Civil Procedure that a short, 
precise statement set forth the cause of action, but to a 
very great extent, through some ten pages, pleads a 
great part of evidence. However, it is captioned, and I 
quote, “Complaint of Damages for Wrongful Discharge,” 
and in the prayer for relief it concludes, and I quote, 
“Wherefore the premises considered, plaintiff demands 
judgment against the Baltimore & Ohio Railroad or 
against the dining car employees union. Local 495, or 
against the United Transport Service Employees of 
America, or against all of them, in the sum of $50,000 
end costs.” 
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Now, in line with that, since we had only the caption, 
which technically is not a part of the pleadings, but may 
be referred to as throwing light upon what the nature of 
the complaint is, there was an order passed by 

379 Judge Richmond B. Keech in this case, in which 
that Court, in passing upon a question on a motion 

for summary judgment, also ordered, and I quote: 

“It is further ordered that a statement of the 
nature of the case in the pretrial proceedings herein 
be amended and provide that the action herein is one 
for wrongful discharge.” 

Obviously, therefore, this is the ordinary common-law 
action for a wrongful discharge; and the Court notes 
the effort on the part of counsel representing the Balti¬ 
more & Ohio Railroad to restrict it even more, to have 
the issue predicated on whether or not there was an 
arbitrary, unjustified, or bad faith firing. That appar¬ 
ently was not acted upon by the United States District 
Court for the District of Columbia; and, so far as this 
Court is concerned, I think it is unimportant, for the 
reason that if the suit is predicated upon wrongful dis¬ 
charge, those are but the averments of the incidents in 
a complaint of an unlawful discharge. 

I call vour attention to that first because, by virtue 
of the case of Moore v. Illinois Central Railroad, if one 
does not have to exhaust his administrative remedies as 
a prerequisite to a suit for wrongful discharge, there 
projects into this case the fact that there are two reme¬ 
dies: An employee wrongfully discharged may proceed 
at common law and file a suit in the United States 

380 District Court for the District of Columbia and 
proceed on that basis; or, second, he may take the 

remedy set forth in the contract, Plaintiff’s Exhibit 1, 
of February 1, 1941, and exhaust that through the reme¬ 
dies provided by the Railway Labor Act. In this latter 
field the law seems to be that if he obtains a judg- 
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ment, lie may then, if there is resistance to it, bring it 
into the District Court, and it is prima facie of the pur¬ 
port of that which it contains—that he shall, I assume 
for the argument, be reinstated, that he shall also bo 
paid a certain sum of money, and while a contest may 
be made upon a finding by the defendant, the carrier, 
perhaps, in the illustrative case, nevertheless, the strong 
presumption prevails, and having been determined by the 
Railway Labor Board, will undoubtedly control. I cite 
that because we are going to be interested in the next 
step in a question of procedure and the question of rem¬ 
edies. The Court finds as a matter of law that there 
are these two courses open to an employee of a railroad. 

Now, for the moment let us take the history of the 
case. We notice that the incident begins in the latter 
part of December, 1944. Additional charges occur in the 
early part of January, 1945. There is a hearing in the 
middle of January, 1945, upon three charges on which 
the Court has previously said there w T as evidence to predi¬ 
cate a finding. There is no showing that it was arbitrary 
and there is no showing that the decision was rendered 
in bad faith. 

381 Now, there was an appeal from the first, as the 
contract describes it, proper officer to the next 
higher officer designated, as the contract describes it. 
There is a period of delay, but there is that orderly 
progression. There is finally an appeal to one gentleman 
who I think has been referred to as the head of the 
entire system of the Baltimore & Ohio Railroad. The 
matter was gone into in the year 1946, on an occasion 
when there was a conference, and then finally the evi¬ 
dence shows that a petition was filed in the summer of 
1946 with the Railway Labor Relations Board, and with¬ 
drawn by counsel in this cause in August of 1946. 
There has been some explanation on the part of the 
plaintiff that that action was withdrawn because at the 
time he was suing the A. F. of L. and he was suing the 
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C. L 0. and they both had members on the labor panel 
of that Board. 

The Court notes that this case was filed on October 6, 
1948, which is approximately two years after that period. 
However, there is further testimony that efforts on the 
part of 'Mr. Finlayson— 

MR. TAFT: I am sorry, sir. I would like to make a 
correction. If you say it was filed two years later by 
me, I was not out of the Navy until 1947 to practice law, 
so I could not have filed it in 1946. 

THE COURT: I notice that Patrick J. Taft was 
counsel of record and it is file stamped October 6, 
382 1948. 

MR. TAFT: Well, you said 1946. It would 
leave the impression that I filed the petition with the 
Mediation Board and then two years later filed suit. I 
was not out of the Navy until 1947. 

THE COURT: In 1948. 

MR. TAFT: Yes. 

THE COURT: Which would you prefer; that the re¬ 
porter correct the date or have the colloquy stand? 

MR. TAFT: You do whatever you please. 

THE COURT: Let the colloquy remain, then, and let 
the Court correct itself, that the petition before the Rail¬ 
way Labor Board was filed in 1948 and not in 1946, as 
the Court commented. 

Now, getting back to these two causes of action, the 
Court concludes, therefore, that the relief under the con¬ 
tract, plus review by the proper officer and the next higher 
officer designated of the Baltimore & Ohio Railroad, and 
further appeal, as Article 7 prescribes, from the decision 
of the highest officer, to be handled as prescribed by the 
Railway Labor Act, as amended, necessarily means to 
apply to the Railway Labor Board, since their procedure 
is actually made a part of this agreement The Court 
therefore concludes that plaintiff did not choose to pursue 
that remedy, and at this point the Court does not think it 
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becomes important in the findings of fact to pursue 

383 further any comment upon it 

That brings us over to the complaint in question, 
designated a grievance for a wrongful discharge, and 
there are two issues broadly raised by the case: First, 
does the testimony support the charge and raise an issue 
of fact to go to this jury; and, second, is the complaint 
barred by the statute of limitations? 

With regard to the first, since the complaint is pitched 
upon wrongful discharge, the two elements of which, ac¬ 
cording to the case of Steadman v. Atlantic Coast Line 
Railway Company, 138 Federal (2d) 691, consist in show¬ 
ing that it was arbitrary and was in bad faith, the Court 
has made a finding of fact to the contrary, that it was not 
arbitrary and that it was in good faith, on that point, 
since the matter was before the proper tribunal when they 
acted upon it and the grievance arose. 

Now, the statute of limitations is pleaded in the case 
through the pretrial order, and I notice that the pretrial 
order specifically covers the matter for the Baltimore & 
Ohio Railroad. Judge Cobb has also predicated his last 
argument on it, and T notice from his answer the defense, 
which is affirmative, was not raised. T do not see it in 
the pretrial order with regard to the United Transport 
Service Employees of America. However, it is within 
the power of this Court to permit amendments to the 
pleadings to conform to the proof. I am prepared 

384 to do that and will recognize it as an additional de¬ 
fense raised in behalf of the United Transport 

Service Employees of America, as well as the other de¬ 
fense raised in his answer. 

Under the Code of Laws that prevailed in the District 
of Columbia on the date when the matters in controversy 
arose. Title 12, Section 201, reads, leaving out those parts 
which are unimportant: 

“No action’’—speaking first—“shall be brought for the 
recovery of lands, tenements,” and the like, and then. 
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specifying certain actions which must be brought within a 
year, it continues on and says, in substance: 

“No action the limitation of which is not otherwise 
specially prescribed in this section”— 
and this particular case does not fall within the purview 
of any of those prior sections—“shall be brought after 
three years from the time when the right to maintain 
such action shall have accrued.” 

There is testimony in this case that following the pre¬ 
ferring of charges, the holding of hearings, interventions 
for appeal and redress, a letter went forth from the head 
of the dining department of the Baltimore & Ohio Bail- 
road Company, one H. 0. McAbee, on February 5, 1945, 
in which the plaintiff before the bar was dismissed from 
the Baltimore & Ohio Railroad Company. As to 
385 the date on which the right to sue for this griev¬ 
ance of wrongful discharge shall have begun, the 
Court holds that the date in question is the date of Feb¬ 
ruary 5, 1945; that those efforts at appeal which were 
procedural—procedural under the contract and procedural 
under the Railway Labor Act—did not toll the running 
of the statute of limitations, which is absolute and has 
behind it the public policy that matters be discharged 
quickly, when witnesses are available, and which is, of 
course, an affirmative defense and must be asserted, and 
it began to run on that date of February 5, 1945. 

Now, in this particular case, and based upon the case 
of Slocum v. Delaware, Lackawanna, and Western Rail¬ 
way Company, I want to quote from the opinion of Jus¬ 
tice Black, reported on page 244 of Volume 339, TT. S. 
Reports, which reads as follows: 

“Our holding here is not inconsistent with our 
holding in Moore v. Illinois Central Railroad Com¬ 
pany, 312 U. S. 630. Moore was discharged by the 
Railroad. He could have challenged the validity of 
his discharge before the board”— 
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and that is the Railroad Board— 

“seeking reinstatement and back pay. Instead he 
chose to accept the Railroad’s action in discharging 
him as final, thereby ceasing to be an employee, 

386 and brought suit claiming damages for breach of 
contract. As we there held, the Railway Labor 

Act does not bar courts from adjudicating such 
cases. A common law or statutory action for wrong¬ 
ful discharge differs from any remedy which the 
Board has powder to provide, and does not involve 
questions of future relations between the Railroad 
and its other employees. If a court in handling such 
a case must consider some provision of a collective 
bargaining agreement, its interpretation would, of 
course, have no binding effect on future interpreta¬ 
tions by the Board.” 

The Court therefore holds that there has been no show¬ 
ing on the part of plaintiff that the action of the Balti¬ 
more & Ohio Railroad was arbitrary, capricious, or in 
bad faith. The Court finds to the contrary, and there¬ 
fore finds that, on the burden of the case, the plaintiff 
has not sustained it, and on that first basis the case 
will be dismissed as to the Baltimore & Ohio Railroad 
Company. 

The Court also finds that the Baltimore & Ohio Rail¬ 
road Company, one of the defendants, affirmatively as¬ 
serted the defense of the statute of limitations, that this 
action was brought more than three years from the date 
when the right first accrued, namely, February 3, 1945, 
and on the second basis will also sustain the Baltimore 
& Ohio Railroad Company and will grant the motion for 
a directed verdict. 

387 Now, passing next to the Dining Car Employees 
Union, Local 495, the Court notices that it is 

desiccated in the complaint as a voluntary, unincorpor¬ 
ated association. Service of process was had on the 
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date of October 9, 1948, on the Dining Car Employees 
Union, Local 495, by serving E. Johnson, President. 
Now, it has been represented to the Court that the union 
no longer exists. The party did not respond. A default 
judgment was entered. However, the matter is before 
this jury on a determination of an issue of damages. 
On that, the Court, adhering to its prior ruling that, 
first, the Baltimore & Ohio Railroad acted properly under 
the contract, holds that there was no privity of contract 
between the Dining Car Employees Union, breach of 
which would give rise to an action here; and, second, 
there is no showing in tort that that dining car union 
did or did not do something which it assumed an obliga¬ 
tion to do and, by virtue of a dereliction, became liable. 
Accordingly, on the question of damages, by direction of 
the Court, they will be entered as zero. 

Now, as to the third defendant, United Transport 
Service Employees of America, the record shows that a 
default judgment was vacated and, through counsel, that 
particular defendant answered. The question raised 
under the defense primarily is that it was under no 
obligation or duty, by virtue of contract or any- 
388 thing else, to do any work or perform any service 
for the plaintiff in the cause. The record of the 
case shows that Mr. Condol -was not a member of the 
C.T.O. local. He testified in his own behalf that he tried 
three times and failed each time to join. There is testi¬ 
mony on behalf of representatives of that organization 
that, as one under suspension by the railroad, he was 
not eligible to be a member of the railroad union, and 
therefore, as a matter of law, he was not a member. 

Incidentally, passing upon a question which may be 
raised in connection with the American Federation labor 
union, under the show of this case, that dues were paid 
only through June, 1944, and the grievance occurred in 
the latter part of December of 1944, where an issue of 
fact was raised between Mr. Condol on the one hand, 
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saying that he gave Mr. Finlayson money to bny addi¬ 
tional stamps because the union was out of them, the 
denial of such a matter on the part of Mr. Finlayson, 
Mr. Condol bearing the burden of it, the Court finds 
adversely to him and finds that, so far as the payment 
of dues was concerned, they were only through June of 
1944. 

Now, continuing with the third defendant, the United 
Transport Service Employees of America, the Court 
finds that Mr. Condol never was a member of that par¬ 
ticular C. X. 0. union. The Court finds that there has 
been no authorization on behalf of that union for anyone 
to represent him in this cause. There is no priv- 
389 ity of contract between Mr. Condol and that par¬ 
ticular union. While Mr. Finlayson could or 
could not have been joined as a party defendant, the 
record is completely absent of it. What he might have 
done or omitted to do is not before the Court. The 
Court does find that he was not authorized by the United 
Transport Service Employees of America to do anything 
that would bind them; and the Court finds, as a matter 
of law, that, under the contract of February 1, 1941, 
and the statute law embracing the Railway Labor Act, 
there is no statutory duty on that body to represent one 
who is not a member, and any gratuitous service done 
will not support a breach of contract or complaint for a 
wrongful discharge. They are not parties to it; and, 
accordingly, at this time the Court will grant the motion 
made in behalf of the United Transport Service Em¬ 
ployees of America and will direct a verdict in favor 
of them. 

Now, gentlemen, I am prepared to bring back the jury 
and, by direction of the Court, enter the judgment which 
T have just found. That will be subject, of course, to sav¬ 
ing all objections heretofore noted and your objection, Mr. 
Taft, to this finding. 
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Filed Sep 28 1951 Harry M. Hull, Clerk 
CA 4130-48 

Plfs. Ex. # 1 

AGREEMENT 

Between 

THE BALTIMORE AND OHIO 
RAILROAD COMPANY 
and the employees thereon represented by 
DINING CAR EMPLOYEES’ UNION 
Local No. 495 
Establishing 

RATES OF PAY, RULES AND 
WORKING CONDITIONS 
Governing 

CHEFS, COOKS AND WAITERS 

in 

DINING CAR DEPARTMENT 


Revised Effective February 1, 1941 

• • • • 


ARTICLE 7. 

Discipline and Grievances 

(a) No employee who has been in the service more 
than ninety (90) days shall be disciplined or dismissed 
without an investigation. At a reasonable time prior to 
the investigation such employee shall be apprised in writ¬ 
ing of the precise charge against him and he shall have 
reasonable opportunity to secure the presence of neces¬ 
sary witnesses and shall have the right to be represented 
by an employee of his choice. He may, however, he held 
out of service pending such investigation. 
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(b) The investigation shall be held by a proper officer 
within seven (7) days from date when charged with the 
offense or held from service. A decision shall be ren¬ 
dered within ten (10) days after completion of investiga¬ 
tion. When stenographic notes are taken of investiga¬ 
tions, the employee involved, or his representative, shall 
be furnished with a transcribed copy upon request. 

(c) An employee dissatisfied with the decision shall 
have the right to appeal to the next higher officer desig¬ 
nated, provided it is made within ten (10) days from 
date of decision, and conference on the appeal shall be 
arranged within thirty (30) days from such date of ap¬ 
peal and decision promptly rendered. 

(d) If a further appeal is taken from the decision of 
the highest officer designated to handle such matters, it 
will be handled as prescribed in the Railway Labor Act 
as amended. 

(e) If the final decision decrees that the charges 
against the employee were not sustained, the record shall 
be cleared of the charge and the employee reinstated and 
compensated for the difference between the amount he 
would have earned in service and any amount he earned 
from outside employment during the period he was out 
of service. 

(f) At the hearing or on the appeal the employee may 
be assisted by one or more duly accredited representa¬ 
tives. 

(g) The time limits of this article may be extended by 
mutual agreement. 

• * • • 
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Plfs Ex. No. 2a 

Filed Sep. 28 1951 Harry M. Hull, Clerk 

The Baltimore and Ohio Railroad Company 

Baltimore, Md., December 30,1944 

To Mr. William H. Condol 
Waiter 

418 East 62nd Street 
Chicago, Illinois 

You are hereby notified, in accordance with the rules 
of wage agreement under which you are working, to 
report at Baltimore, Md., at 10:30 AM, on Jan. 5, 1945, 
for hearing on the following matter: 

Throwing tea plate on tray of Waiter, George A. Cole, 
upsetting four salads in pantry of Diner 1062, Train 5, 
December 2, 1944, and when spoken to by Waiter Cole 
about this you deliberately picked up another plate and 
threw it on the tray saying you expected fellows like 
him to respect you; also failure to report for your as¬ 
signment, Train 6, Chicago, HI., December 23, 1944; and 
previous record. 

/s/ H. O. McAbee 
Manager, Dining Car & Comm. Dept. 

Cy—Mr. J. M. McConnell, Genl. Chrm. 

Dining Car Employees * Union 
1851 Ninth Street, N. W. 

Washington 1, D. C. 
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Pltf. Exhibit No. 2b 

Filed Sep 28 1951 Harry M. Hull, Clerk 

The Baltimore and Ohio Railroad Company 
Dining Car and Commissary Department 

Baltimore 1, Md. 

H. 0. McAbee 
Manager, Baltimore 
E. H. Sherman 

Superintendent, Baltimore 
H. Schluderberg 

Superintendent, Baltimore 
W. R. Morten 

Superintendent, Chicago 
J. B. Martin 

Asst. Superintendent, Baltimore 
J. A. Flannery 

Asst. Superintendent, Cincinnati 

January 8, 1945 1-2 

Mr. William H. Condol 
418 East 62nd Street 
Chicago, Illinois 

Dear Sir: 

As you know you failed to show up at the stipulated 
time for your hearing here last Friday, January 5, at 
10:30 A.M. Mr. J. B. Martin, Assistant Superintendent, 
who was to conduct this hearing, had previously made 
another engagement at Washington early that afternoon 
and as you did not report here until 12:40 P.M., there 
w r as not sufficient time for him to hold the investigation. 
You vrere requested to ask for another date that would 
be suitable to you, but up to this writing have not heard 
from you. 
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Am setting this hearing for this coming Friday, Janu¬ 
ary 12, at 11:00 A.M., and at that time testimony will 
also be taken covering subsequent summons attached 
hereto, as result of your riding Train 6, The Capitol 
Limited, from Chicago January 4-5, to Washington with¬ 
out proper transportation. 

Very truly yours, 

/s/ H. O. McAbee 

Pltf Eochibit No. 2c 

Filed Sep 28 1951 Harry M. Hull, Clerk 

The Baltimore and Ohio Railroad Company 

Baltimore, Md., January 8, 1945 

To Mr. William H. Condol 
Waiter 

418 East 62nd Street 
Chicago, Illinois 

You are hereby notified, in accordance with the rules 
of wage agreement under which you are working, to 
report at Baltimore, Md. at 11:00 AM, on Jan. 12, 1945, 
for hearing on the following matter: Riding Train 6, 
The Capitol Limited, from Chicago, HI., January 4-5, 
1045, to Washington, D. C., without proper transporta¬ 
tion. 

/s/ H. O. McAbee 
Manager, Dining Car & Comm. Dept. 
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Pltf. Exhibit No. 2d 

Filed Sep 28 1951 Harry M. Hull, Clerk 

The Baltimore and Ohio Railroad Company 
Dining Car and Commissary Department 

Baltimore 1, Md. 

H. 0. McAbee 
Manager, Baltimore 
E. H. Sherman 

Superintendent, Baltimore 
H. Schluderberg 

Superintendent, Baltimore 
W. R. Morten 
Superintendent, Chicago 
J. B. Martin 

Asst. Superintendent, Baltimore 
J. A. Flannery 

Asst. Superintendent, Cincinnati 

January 10, 1945 1-19 

Mr. William H. Condol 
418 East 62nd Street 
Chicago, Illinois 

Dear Sir: 

I received your letter of January 7 this morning sug¬ 
gesting a choice of six dates for your hearing. 

I had already written you on January 8, prior to re¬ 
ceipt of your letter, setting this hearing for 11 .*00 A.M., 
January 12 and with that letter sent a supplementary 
summons for riding No. 6 without proper transportation. 

Inasmuch as the 12th is not mentioned in your letter, 
I am agreeable to setting this for 11KX) A.M., the fol¬ 
lowing Wednesday, January 17, 1945. 

Very truly yours, 

/s/ H. O. McAbee 

Dictated by 
Mr. McAbee 




Ill A 


Pltf. Exhibit No. 2e 

Filed Sep 28 1951 Harry M. Hull, Clerk 

Chicago, Illinois, January 27, 1945 

Mr. W. R. Morten, 

Supt. Dining Cars, 

Baltimore & Ohio Railroad, 

Chicago, Illinois 

Dear Sir: 

Following my conversation with you today, I do not 
feel that I should sign the investigation papers because 
I do not consider it accurate. It does not reveal a true 
record of what transpired in this investigation. 

I will file in detail my objections to those sections of 
the transcript which do not reflect accuracy in the ques¬ 
tions and answers on the various points. 

Yours very truly, 

/s/ Wm. Condol 

William H. Condol 

Pltf. Exhibit No. 2f 

Filed Sep 28 1951 Harry M. Hull, Clerk 

The Baltimore and Ohio Railroad Company 

Baltimore, Md., February 1, 1945 

To Mr. William H. Condol 
Waiter 

418 East 62nd Street 
Chicago, Illinois 

You are hereby notified, in accordance with the rules 
of wage agreement under which you are working, to re¬ 
port at 340 W. Harrison St. Chicago, HI. at 10:00 AM, 
on Feb. 3, 1945, for hearing on the following matter: 
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To develop additional information to clear np conflict¬ 
ing statements at hearing held Baltimore, January 17, 
1945 as covered by summons January 8, 1945 reading as 
follows: “Riding Train 6, The Capitol Limited, from 
Chicago, Ill., January 4-5, 1945, to Washington, D. C., 
without proper transportation/ 7 

/s/ H. 0. MeAbee 

Manager, Dining Car & Comm. Dept. 

Pltf. Exhibit No. 2g 
Filed Sep 28 1951 Harry M. Hull, Clerk 

WESTERN UNION 

1945 Feb 5 AM 

Calv 31 Cak—Chicago Ill 5 1100A 
William H Condol— 

418 East 62 St. 

Cancel meeting Tuesday morning not necessary for you 
to attend WU—83— 


W R MORTEN 
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Pltf. Exhibit No. 2h 

Filed Sep 28 1951 Harry M. Hall, Clerk 

The Baltimore and Ohio Railroad Company 
Dining Car and Commissary Department 

Baltimore 1, Md. 

H. 0. McAbee 
Manager, Baltimore 
E. H. Sherman 
Superintendent, Baltimore 
H. Schluderberg 

Superintendent, Baltimore 
W. R. Morten 

Superintendent, Chicago 
J. B. Martin 

Asst. Superintendent, Baltimore 
J. A. Flannery 

Asst. Superintendent, Cincinnati 
Mr. William H. Condol 
418 East 62nd Street 
Chicago, Illinois 

Dear Sir: 

After carefully considering the testimony taken at 
hearing given you in this office on January 17, 1945, and 
supplemental hearing in office of Superintendent, Mr. W. 
R. Morten, Chicago, Illinois, on February 3, 1945, it has 
been decided to dismiss you from service and place the 
following notation on your record: 

Failure to report for your assignment, Train 6, Chi¬ 
cago, Ill., December 23, 1944, and riding Train 6, The 
Capitol Limited, while off duty, from Chicago, HI., Jan¬ 
uary 4-5, 1945, to Washington, D. C. without proper 
transportation, and previous record. 

Very truly yours, 

/s/ H. 0. McAbee 
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PUf. Exhibit No. 2i 

Filed Sep 28 1951 Harry M. Hull, Clerk 

418 E. 62nd. Street, 
Chicago, Illinois, 
Feb. 9, 1945. 

Mr. H. 0. McAbee, Mgr., 

Dining Car Commissary, 

Baltimore, Maryland. 

Dear Sir: 

Concerning testimony taken at hearing in yonr office 
January 17, in supplemental hearing in office here in 
Chicago, Illinois, February 3, 1945; I am requesting 
transcribe copies of said hearing according to working 
agreement. 

Very truly yours, 

Wm. H. Condol. 

By: Wm. EL Condol. 
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Pltf. Exhibit No. 2j 

Piled Sep 28 1951 Harry M. Hull, Clerk 

The Baltimore and Ohio Railroad Company 
Dining Car and Commissary Department 

Baltimore 1, McL 

H. 0. McAbee 
Manager, Baltimore 
E. H. Sherman 
Superintendent, Baltimore 
H. Schluderberg 
Superintendent, Baltimore 
W. R. Morten 
Superintendent, Chicago 
J. B. Martin 

Asst. Superintendent, Baltimore 
J. A. Flannery 

Asst Superintendent, Cincinnati 

February 12,1945 1-29 

Mr. Wm. H. Condol 
418 East 62nd Street 
Chicago, Illinois 

Dear Sir: 

This will acknowledge receipt of your letter of Feb¬ 
ruary 9. 

Inasmuch as you refused to sign the testimony taken 
at the hearings on January 17, 1945 and February 3, 
1945, you will not be furnished copies thereof. 

Very truly yours, 

/s/ H. 0. McAbee 
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Pltf. Exhibit No. 2k 

Filed Sep 28 1951 Harry M. Hull, Clerk 

5658 Michigan Avenue 
February 20, 1945 
Chicago, Illinois 

Mr. W. Gr. Carl 

Asst, to Vice President 

Baltimore and Ohio Railroad Co. 

Baltimore, Maryland 

Dear Sir: 

An appeal to your office is made for a hearing in the 
case of William H. Condol, waiter on the Baltimore and 
Ohio Railroad, dismissed from service by letter of H. 0. 
McAbee, manager of dining car service, dated February 
5, 1945. 

Our appeal is based upon the failure of the hearing 
officer to produce testimony sufficient to justify dismissal; 
on the failure of the company to observe article 7, sec¬ 
tion (b) of the agreement between the B & 0 Railroad 
Company and dining car employees union local 495; also 
on the failure of the company to follow rules of proce¬ 
dure in this investigation which would lend proof to the 
innocence of the accused. 

We have evidence to introduce to support the basis of 
our appeal and to produce this evidence, we would like 
to have as witnesses in the appeal hearing, the stenog¬ 
rapher who took the notes in the investigation held Jan¬ 
uary 17, 1945: Mr. Wickham, chief clerk to Mr. McAbee, 
who conducted the hearing and Mr. J. B. Martin, assist¬ 
ant superintendent who assisted in the conduct of the 
investigation. 
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Will yon please advise the time, date and place when 
you will hear this appeal? 

Very truly yours, 

Charles Finlayson 
Representative of Wm. Condol 
Wm. H. Condol 

Pltf. Exhibit No. 2l 

Filed Sep 28 1951 Harry M. Hull, Clerk 

The Baltimore and Ohio Railroad Company 
Office of Vice-President 
Operation and Maintenance 
Baltimore 1, Md. 

Frank J. Goebel 

Director Personnel 
W. G. Carl 

Superintendent Wage Bureau 

February 24, 1945. 

Mr. Charles Finlayson, 

Mr. Wm. H. Condol, 

5658 Michigan Avenue, 

Chicago, Illinois. 

Gentlemen:— 

Referring to your letter of February 20th, appealing to 
this office the case of Mr. Wm. H. Condol, Waiter, who was 
dismissed from the service by letter of Mr. H. 0. McAbee, 
Manager, Dining Car & Commissary Department, dated 
February 5, 1945. 

In the application of Article 7(c) of the Dining Car Em¬ 
ployees Union Agreement it is understood that the first 
appeal will be made to the Manager of Dining Car & Com- 
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missarv Department, and the matter should be handled 
accordingly. 

Yours very truly, 

/s/ W. G. Carl. 


Pltf. Exhibit No. 2m 


Piled Sep 28 1951. Harry M. Hull, Clerk 


Mr. W. G. Carl 
Superintendent Wage Bureau 
Baltimore & Ohio Railroad Co. 
Baltimore, 1, Md. 

Dear Mr. Carl: 


March 2, 1945 


Referring to your letter of February 24 replying to my 
letter of February 20 regarding the case of Mr. Wm. H. 
Condol, waiter, please be advised that Mr. H. O. McAbee 
has already rendered a decision, a copy of which I am at¬ 
taching hereto. 

In light of the above and in accordance with the provi¬ 
sions of Article 7 (C) of the Dining Car Employees Union 
agreement, I do hereby appeal to you against the previous 
decision rendered with the request that you get a date for 
the hearing of the appeal. 

Yours truly, 

Charles Finlay son 
Wm. H. Condol 
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Pltf. Exhibit No. 2n 

Filed Sep 28 1951 Harry M. Hull, Clerk 

The Baltimore and Ohio Railroad Company 
Office of Vice-President 
Operation and Maintenance 

Baltimore 1, Md. 

Frank J. Goebel 

Director Personnel 
W. G. Carl 

Superintendent Wage Bureau 

March 8, 1945. 

Mr. Charles Finlayson, 

Mr. Wm. H. Condol, 

5658 South Michigan Ave., 

Chicago, Illinois. 

Gentlemen:— 

Referring to your letter of March 2nd, with regard to 
case of Mr. Wm. H. Condol, waiter, who was dismissed from 
the service of the Baltimore and Ohio Railroad Company. 

It is noted you have attached to your letter copy of letter 
from Manager Dining Car & Commissary Department Mc- 
Abee under date of February 5th, to Mr. Condol, advising 
him that he had been dismissed, and you are taking the 
position that Mr. McAbee has already rendered a decision 
on this case and that it would not be necessary to discuss 
the case with him on appeal. 

While it is true that Mr„ McAbee did advise Mr. Condol 
that he had been dismissed, this notice was served in ac¬ 
cordance with Article 7(b) of agreement with the Dining 
Car Employees’ Union, and I would call your attention to 
the provisions of Article 7(c), which has reference to ap¬ 
peal. Therefore, the decision given by Mr. McAbee on the 
original case does not have anything to do with a further 
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appeal, and it will be necessary for the case to be handled 
with Mr. McAbee on appeal before being referred to this 
office. 

Yours very truly, 

' /s/ W. G. Carl 

Pltf. Exhibit No. 2o 

Filed Sep 28 1951 Harry M. Hull, Clerk 

5658 Michigan Avenue 
Chicago, Illinois 
March 22, 1945 

Mr. H. 0. McAbee, Superintendent 

Dining Car Service 

Baltimore and Ohio Railroad Co. 

General Offices 
Baltimore, Maryland 

Dear Sir: 

As per the instructions from Mr. W. G. Carl, superin¬ 
tendent of Wage Bureau of the Baltimore and Ohio Rail¬ 
road Company, and in accordance with article 7(c) of an 
existing agreement covering dining car employees, an ap¬ 
peal is made to you of your decision in the case of Mr. 
William H. Condol, waiter. 

Will you please advise time, date and place when you 
will hear this appeal? 

Very truly yours, 

Charles Finlavson 
Representative for Mr. Condol 
/s/ Chas. Finlayson 
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Pltf. Exhibit No. 2p 

Filed Sep 28 1951 Harry M. Hull, Clerk 

The Baltimore and Ohio Railroad Company 
Dining Car and Commissary Department 

Baltimore 1, Md. 

H. 0. McAbee, Manager, Baltimore 
E. H. Sherman, Superintendent, Baltimore 
H. Schluderberg, Superintendent, Baltimore 
W. R. Morten, Superintendent, Chicago 
J. B. Martin, Asst. Superintendent, Baltimore 
J. A. Flannery, Asst. Superintendent, Cincinnati 

March 27,1945 1-11 

Mr. Charles Finlayson 
5658 Michigan Avenue 
Chicago, Illinois 

Dear Sir: 

This will acknowledge receipt of your letter of March 
22, received in Mr. McAbee’s absence, submitting appeal in 
the case of Mr. William H. Condol. 

Mr. McAbee has been in Washington since last Friday at¬ 
tending Rationing Meetings but as soon as he returns to 
the office, your communication will be placed before him 
for necessary attention. 

Very truly yours, 

/s/ Geo. F. Zimmerman, 

Secretary to Manager. 


April 17th 1945 Hearing 
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Pltf. Exhibit No. 2q 

Filed Sep 28 1951 Harry M. Hull, Clerk 

The Baltimore and Ohio Railroad Company 
Dining Car and Commissary Department 

Baltimore 1, Md. 

H. 0. McAbee, Manager, Baltimore 
E. H. Sherman, Superintendent, Baltimore 
H. Schluderberg, Superintendent, Baltimore 
W. R. Morten, Superintendent, Chicago 
J. B. Martin, Asst. Superintendent, Baltimore 
J. A. Flannery, Asst. Superintendent, Cincinnati 

April 2, 1945 1-14 

Mr. Charles Finlayson 
5658 Michigan Avenue 
Chicago, Illinois 

Dear Sir: 

I have before me your letter of March 22, requesting con¬ 
ference in the case of Mr. William H. Condol, receipt of 
which was acknowledged by my Secretary under date of 
March 27 during my absence. 

The first available date that I have is Tuesday, April 
17. I will be glad to meet wdth you at 10:30 that morning. 

Very truly vours, 

/s/ H. 0. McAbee. 

P.S. Let me know if you will be present. 
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Pltf. Exhibit No. 2r 

Filed Sep 28 1951 Harry M. Hull, Clerk 


Mr. H. 0. McAbee, Manager 
Dining Car & Commissary 
Baltimore and Ohio Railroad 
Baltimore 1, Maryland 

Dear Sir: 


5658 Michigan Avenue 
Chicago, Illinois 
April 6,1945 


The date of Tuesday, April 17th and time of 10:30 A. M. 
set by you in your letter of April 2, 1945, to hear the ap¬ 
peal of case of Wm. H. Condol is accepted. 


I will handle this appeal and will be present at the con¬ 
ference. 


Very truly yours, 


Charles Finlayson, 

Representative. 


Pltf. Exhibit No. 2s 


Filed Sep 28 1951 Harry M. Hull, Clerk 

5658 Michigan Avenue 
Chicago 37, Hlinois 
April 21,1945 

Mr. W. G. Carl, 

Asst. Vice-President 
B. & 0. Railroad Company 
General Offices, 

Baltimore, Maryland 

Dear Sir: 

This is to notify you that an appeal is made to your office 
of the decision in the case of William Condol. 
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This case was appealed to by Mr. McAbee and he informed 
me verbally that his original decision should stand. This 
is the same case which you advised some time ago should be 
returned to Mr. McAbee for revue. 

Will you please notify as to time, date and place it will be 
convenient for you to hear this appeal. 

Very truly yours, 

Charles Finleyson 

This letter never answered. 

Defendant’s Exhibit No. 2a 

Investigation of William H. Condol, 418 East 62nd Street, 
Chicago, 37, Illinois; Occupation, Waiter; Age 52; in serv¬ 
ice eight and one-half years; conducted by Mr. J. H. Wick¬ 
ham, Jr., Chief Clerk, Dining Car & Commissary Depart¬ 
ment, at Baltimore, Maryland, January 17, 1945; trans¬ 
cribed by Miss Norma R. Fiorelle. 

Present at Investigation: Mr. J. B. Martin, Assistant Su¬ 
perintendent, Dining Car & Commissary Department, 
Mr. Charles Finlayson, Waiter, Dining Car Depart¬ 
ment, Mr. George A. Cole, Waiter, Dining Car Depart¬ 
ment. 

Q. Under date of December 30, the following notice was 
sent to you : 

“You are hereby notified, in accordance with the rules 
of wage agreement under which you are working to re¬ 
port at Baltimore, Md., at 10:30 A. M., on January 5, 
1945, for hearing on the following matter: Throwing tea 
plate on tray of Waiter George A. Cole, upsetting four 
salads in pantry of Diner 1062, Train 5, December 2, 
1944, and when spoken to by Waiter Cole about this you 
deliberately picked up another plate and threw it on the 
tray saying you expected fellows like him to respect you; 
also failure to report for your assignment, Train 6, Chi¬ 
cago, Illinois, December 23, 1944; and previous record.” 
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You were sent this notice, and the hearing was postponed 
following your letter to Mr. McAbee of January 7; and 
another notice was sent to you under date of January 8th 
as follows: 

“You are hereby notified, in accordance with the rules 
of wage agreement under which you are working, to re¬ 
port at Baltimore, Md., at 11:00 A. M., on January 12, 
1945, for hearing on the following matter: Riding Train 
6, The Capitol Limited, from Chicago, Illinois, January 
4-5, 1945, to Washington, D. C., without proper transpor¬ 
tation.” 

You were sent this notice, and the hearing was postponed 
until 11:00 A. M., but due to late arrival of train, until 2:30 

P. M., January 17, 1945. 

Did you receive these notices and do they constitute proper 
notices under the rules of your agreement as to the nature 
of this investigation ? 

A. T received the notices, but only one of them constitutes 
proper notice. 

(Mr. Finlayson) I protest the first notice because eight days 
elapsed from December 29, the date Condol was taken out 
of service, until January 5th, the date set for the hearing. 

Q. Do you desire the presence of any witnesses at this 
investigation? 

A. No sir. 

Q. Do you desire a representative present, and if so, who 
will represent you? 

A. Mr. Finlayson. 

Q. Are you ready to proceed? 

A. Yes sir. 

Q. Were you a waiter on Dining Car 1062, Train 5, on De¬ 
cember 2, 1944? 

A. Yes sir. 

We have a letter dated December 4th received from waiter 
George A. Cole, which will be quoted for the record: 

“I have been assigned on Car 1062 since October 3rd, 
filling the vacancy of Herschel Crowe. 
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“I have tried to render the best service to our patrons 
as I possible could, but find that as I am a young man 
in the service, the older men on this car continually bully 
and try to shove me around. 

“As an example, during the dinner meal on Train 5 
from Washington December 2nd, I was in the pantry, had 
four salads on my tray and was waiting at the hole to 
get my order from the kitchen. Waiter William Condol 
was standing next to me and I placed a clean tea plate 
between his tray and mine, intending to put crackers on 
this plate after I had gotten the soup from the kitchen. 
Condol deliberately took this tea plate and threw it on 
my tray, upsetting the four salads. When Condol threw 
this plate on my tray I asked him why he did that and 
why he did not put the plate in the dish rack and told 
him that T did not like anyone to do these things to me. 
Condol deliberately picked up another plate and threw 
it on my tray and told me that he expected fellows like 
me to respect him. Waiter William Russell was in the 
pantry at the time, and also Chef Clarence Queen saw 
Condol throw this plate on my tray, and witnessed the 
entire incident.” 

Q. Mr. Cole, this is your letter, is it not? 

(NOTE: Letter is shown to Mr. Cole.) 

A. Yes sir, it is. 

Q. You have heard this letter, Mr. Condol, and the man 
who wrote it is sitting here. What have you to say about 
it? 

A. It is not as charged. 

Q. Tn what respect? 

A. Throwing the tea plate and what I said to him. 

Q. You did not throw the tea plate on George Cole’s tray, 
upsetting his salads ? 

A. No sir, I didn’t throw the plate. I placed the plate on 
his trav. The first plate fell on his tray accidentally as I 
was reaching for clean dishes that were in the hole. I went 
to set my tray down and the dish slipped down accidentally. 
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Up to that time George seemed to think I threw the plate 
on purpose. I told him I didn’t, and he took exception to 
it and threatened me. When he did that I set the plate 
back on the tray, and it didn’t disturb the salads at all. 

Q. (Mr. Finlayson) Mr. Condol, you said there were clean 
dishes in the hole, and in reaching over for these clean 
dishes, one slipped onto Cole’s tray. Then he made this 
assertion that you did it on purpose. Is that correct? 

A. Yes, that’s right. 

Q. Do you know the exact words in which Mr. Cole ad¬ 
dressed you? 

A. Yes. He told me that if I did it again, he would fix 
me so that I wouldn’t be able to do it any more. 

Q. After this incident, what did Mr. Cole do? 

A. He walked out of the pantry and left his tray in the 
hole as it was. 

Q. (Mr. Wickham) Mr. Cole, what did you say to Mr. Con¬ 
dol? 

A. I told him that if he did it again he would have to 
account for it. I didn’t specify any measures I would take. 
What I was going to do or meant to do, he didn’t know 
because I didn’t say. 

Q. Is Mr. Condol telling the truth when he says he didn’t 
throw the plate on your tray, upsetting your salads? 

A. Absolutely not. There was at least three feet of space 
between my tray and his; and there wasn’t anything in the 
other space at all. 

Q. Mr. Condol said that the plate fell accidentally. Was 
that possible? 

A. Tt was deliberate not accidental. 

Q. Did Mr. Condol tell you that he expected fellows like 
you to respect him? 

A. At first he didn’t When I took the plate off the tray 
myself, T said, “Why do you do that; I always respect you?” 
He said, “I make fellows like you respect me.” 

Mr. Cole, you stated that Chef Clarence Queen saw Condol 



128 A 


throw the plate on your tray. We have Chef Queen’s signed 
letter of December 21st which we will quote: 

“I did not see Condol upset the salads by putting a 
plate on Cole’s tray the first time. I did hear Waiter 
Cole remark, “Why do you do this to me all the time?” 
I turned around and saw Condol put the second plate on 
Cole’s tray and Cole left the pantry, and I thought he was 
going to see the Steward. I took the soup and put it 
back, not knowing when waiter Cole was going to return. 

“He eventually did come back, and he got four more 
soups and proceded to wait on his people. 

“This is all I know about it.” 

Q. (Mr. Finlayson) Mr. Wickham, why was the statement 
made by witness Cole on December 4, 1944, not presented 
in the form of a charge prior to December 30th? 

A. I could answer that, but I don’t see that it has any 
bearing on this case. It may have been for reasons well 
known to this office. 

Q. (Mr. Martin) Mr. Cole, what was your reason for not 
telling the steward at the time this occurred? 

A. Well, we were in the middle of the meal, and I didn’t 
want to bother him because it would take too much time. I 
decided that I would rather get off the car. 

Q. Did this trouble between you and Mr. Condol in the 
pantry cause any delay in the service of your passengers? 
A. Well, it did—approximately 30 minutes. 

(Mr. Wickham) We will continue by taking up the next 
point 

Q. Mr. Condol, what is your explanation for vour failure 
to report for your assignment, Train 6, at Chicago, Decem¬ 
ber 23rd? 

A. I called the office in ample time for them to protect the 
run. T told them that I couldn’t make the yards, but would 
do my best to make the train in the station. 

We have Mr. Morten’s version of this, under date of De¬ 
cember 28, as follows: 
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“For your information. Waiter William Condol, regu¬ 
larly assigned to Car 1062, missed Train 6 from Chicago 
Saturday, December 23rd. 

“He phoned this office at approximately 12:45 PM and 
advised that he had some business to attend to and 
would be unable to report to the Lincoln Street Yards, 
however he would report in the depot. We heard nothing 
more from Mr. Condol until Monday, December 25th, 
when he phoned my office advising that he had been ar¬ 
rested in a Hand Book raid Saturday, December 23rd 
and was not released in time to report to Train 6. He 
also advised that he had to appear in Court Tuesday, 
December 26th. 

“We requested Capt. Morehead’s office to investigate 
to verify Condol’s story, however Capt. Morehead’s office 
informed us this morning that the Detective Bureau in 
Chicago has no record of a William Condol being ar¬ 
rested. I also phoned the Municipal Court this morning 
and the clerk advised me that they had no record of a 
William Condol appearing in that Court Tuesday, De¬ 
cember 26th.” 

Q. (Mr. Finlavson) Did you inform Mr. Morten that you 
were arrested? 

A. No, I didn’t. 

Q. To whom did you talk? 

A. Mr. Berghegger. 

Q. What did you say to him? 

A. I called and told him that I couldn’t make the run, but 
that I would be there the next day. I didn’t mention the 
word arrested or anything else. I left home early with my 
bag and stopped in the barber shop; and as it was crowded, 
I had to sit and wait. I walked into the back room to see 
what was going on—I wasn’t even in it. 

Q. (Mr. Wickham) Did you tell Mr. Berghegger that you 
would have to report to court on Tuesday, December 26th ? 
A. We were pulled in—it was a shake-down—but I wasn’t 
arrested and there was no trial. 
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Q. Then that would account for the fact that neither the 
Detective Bureau nor the Court would have a record, would 
it not? 

A. That’s right. 

Q. (Mr. Martin) When you contacted the office on the 25th 
and talked to Assistant Superintendent Berghegger, did 
you mention at any time either about being arrested in a 
hand book raid, or appearing for a trial on December 26th? 
A. No sir. Here are the exact words: “I was picked up in 
a book raid, and I have to be there tomorrow.” 

Q. (Mr. Finlayson) And you didn’t mention the words 
trial or arrested? 

A. No, I didn’t mention those words. 

Q. (Mr. Wickham) What have you to say about riding 
Train 6, on January 4, without proper transportation? 

A. I didn’t ride the Capitol Limited from Chicago to 
Washington on that date -without the proper transporta¬ 
tion. My not being put off the train is proof that I had 
the proper transportation. 

Q. (Mr. Martin) In view of the fact that you say that 
you must have had proper transportation because you were 
not put off the train, can you tell me at this time, what Pull¬ 
man space you occupied on Train 6 that date? 

A. I’ll tell you this—that I rode Train 6 from Chicago to 
Washington on that date. I didn’t wear a white coat, and I 
didn’t go into the dining car. I had space on the Capitol 
Limited. 

Q. I repeat my question -. If you had space on the Capitol 
Limited, what seat or berth -was assigned to you, as this 
is an all-Pullman train? 

A. I can’t recall right off hand. 

Q. (Mr. Finlayson) Mr. Martin, who filed the charges 
against Mr. Condol as to riding the Capitol Limited without 
proper transportation? 

A. Mr. H. 0. McAbee, Manager of the Dining Car Depart¬ 
ment, filed them. 
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Q. Under no railroad procedure and conductor’s authority 
could he, William Condol, have made a trip from Chicago 
to Washington without proper transportation. What about 
that? 

A. William Condol has been a regular waiter on the Capi¬ 
tol Limited for quite a long time, and being well known by 
the train conductors and the Pullman conductors, who 
should have been the men to observe him, it is only natural 
to assume that a conductor or a Pullman conductor would 
pass up Condol, either because they thought he might be 
working, or simply that they were going to haul him as a 
favor. Irrespective of this, he would not be entitled to ride 
the train under the Interstate Commerce Laws, without 
proper transportation. We have on Train 6, a dormitory 
car that is very rarely, if ever, inspected by the train con¬ 
ductor, as it is on the train solely for the use of dining car 
crews on duty to obtain overnight sleep. It would be en¬ 
tirely possible for Mr. Condol to have been in this dormitory 
section of the train, unknown to the train conductor. 

(Mr. Finlayson) I object to that. It is impossible for Mr. 
Condol to have been in the crews’ quarters unknown to the 
train conductor, because it is a known practice of the train 
conductors on that train to use the crews’ quarters to do 
their work. 

(Mr. Martin) From my observation on the Capitol Limited, 
the train conductor and the Pullman conductor are in the 
habit of doing their clerical work in the section of the club 
baggage dormitory car that was formerly maintained for 
the barber shop. And this barber shop is separated from 
the sleeping section by a solid partition, with an entrance 
door that can be closed and opened. 

Q. (Mr. Wickham) Mr. Condol, do you have a receipt for 
the ticket you purchased on that date? 

A. No, I don’t. 

Q. Do you recall from what ticket seller you purchased the 
ticket? 

A. I purchased it on the train. 
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Q. (Mr. Martin) Who was the conductor? 

A. I don’t know who he was. 

Q. (Mr. Wickham) In purchasing your Pullman ticket, 
did you present your pass as the train fare basis? 

A. I didn’t show my pass at all. 

Q. (Mr. Martin) Since you cannot recall the space that 
you occupied on the train, would you have any idea as to 
the relative car that you were assigned to—whether it was 
in the front or rear of the train, or in the center? 

A. I was in the front of the train. 

Q. Can you recall how much you paid for your transporta¬ 
tion to Washington? 

A. No sir. 

(Mr. Finlavson) I object to that last question. 

Q. Mr. Condol, is it not true that Mr. McAbee talked to 
you personally in his office, in reference to your past record? 
A. That’s right. 

Q. What did he tell you at that time? 

A. He told me that he would wipe it all off and that I 
would start off with a clean record. He also said he wished 
he had more men in the service like me. He said these 
things in the presence of Mr. Sherman. 

(Mr. Finlavson) I object to the past record of William 
Condol being brought in. 

Q. Mr. Martin, have you anything further to say? 

A. No, I haven’t. 

Q. Mr. Condol, have you anything more to add? 

A. No sir. 

Q. Do you have anything more to say, Mr. Cole? 

A. No sir, I haven’t. 

Q. Do you have anything to add, Mr. Finlayson? 

A. Yes I have. In the light of the failure of the carrier 
to produce evidence substantiating his charges, I am ask¬ 
ing for the re-instatement of Mr. Condol, with seniority un- 
imnaired, and pay for all time lost as a result of these 
actions. 

Let me have your annual passes. 
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(Mr. Condol surrenders B&O annual S-18032 and B&O- 
Rdg.-Cnj., BR-5717; also Washington Terminal Identifica¬ 
tion Card No. 6737.) 

Q. Have you and your representative been given full op¬ 
portunity to question witnesses and others giving testimony 
at this hearing and has the investigation been fair and im¬ 
partial and conducted in accordance with the rules of your 
agreement? 

A. (Both) No, it hasn’t. 

Q. Will you specify what the objection is? 

A. (Mr. Finlavson) Because Article 7, Section B of the 
Agreement was violated in that Condol was removed from 
service on the 29th day of December, and was not granted a 
hearing until January 5, 1945; the time limit of this agree¬ 
ment being completely ignored. 

Q. Other than that, are there any objections? 

A. No sir. 

Q. This testimony will be transcribed and copies prepared 
for your perusal by Wednesday, January 24th, and will be 
forwarded to Mr. Morten’s office in Chicago, for your con¬ 
venience. Do you understand this? 

A. Yes sir. 

My signature to this. 


Witness 


William H. Condol 
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DefencUunt’s Exhibit No. 2b 

Investigation of William H. Condol, 418 East 62nd Street, 
Chicago 37, Illinois; Occupation, Waiter; Age 52; in 
service eight and one-half years; conducted by Mr. W. R. 
Morten, Supt. Dining Cars and Commissary Department, 
Chicago, Illinois, February 3, 1945; transcribed by Mr. 
Russell F. Anderson. 

Present at Investigation: 

Mr. W. R. Morten, Supt., Dining Car and Commis¬ 
sary Department 

Mr. Charles Finlayson, Waiter, Dining Car Depart¬ 
ment 

Mr. W. I. Balkwill, Pullman Conductor 
Mr. William H. Condol, Waiter, Dining Car Depart¬ 
ment 

Mr. Morten: Under date of December 30, 1944, the 

following notice was sent to you: 

“You are hereby notified, in accordance with the 
rules of wage agreement under which you are working 
to report at Baltimore, Md., at 10:30 A.M., on January 
5, 1945, for hearing on the following matter: Throw¬ 
ing tea plate on tray of Waiter George A. Cole, up¬ 
setting four salads in pantry of Diner 1062, Train 5, 
December 2, 1944, and wdien spoken to by Waiter Cole 
about this you deliberately picked up another plate and 
threw it on the tray saying you expected fellows like 
him to respect you; also failure to report for your 
assignment, Train 6, Chicago, Illinois, December 23, 
1944; and previous record.” 

The hearing -was postponed and supplementary no¬ 
tice was sent you under date of January 8, 1945, as 
follows: 

“You are hereby notified, in accordance with the rules 
of wage agreement under which you are working, to 
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report at Baltimore, Md., at 11:00 A.M., on January 
12, 1945, for hearing on the following matter: Riding 
Train 6, The Capitol Limited, from Chicago, Illinois, 
January 4-5, 1945, to Washington, D. C., without proper 
transportation . 7 7 

Mr. Condol a separate notice was sent you in ac¬ 
cordance with the rules of wage agreement under 
which you are working to report at Chicago, Illinois 
at 10:00 A.M., February 3rd for hearing on the fol¬ 
lowing matter: 

“To develop additional information to clear up con¬ 
flicting statements at hearing held Baltimore, January 
17, 1945, as covered by summons January 8, 1945 read¬ 
ing as follows: ‘Riding Train 6, The Capitol Limited, 
from Chicago, Ill., January 4-5, 1945, to Washington, 
D. C., without proper transportation/ ” 

Mr. Condol, did you receive that notice? 


Mr. Condol: 
Mr. Morten: 
Mr. Finlayson: 
Mr. Morten: 


Mr. Condol: 


Yes sir. 

Mr. Finlayson, you have seen the notice? 
Yes sir. 

At the investigation held at Baltimore, 
Mr. Wickham asked Mr. Condol the fol¬ 
lowing question which appeared in the 
transcript on page 5: “What have you 
to say about riding Train 6, on January 
4, without proper transportation V 7 An¬ 
swered by Mr. Condol, “I didn’t ride the 
Capitol Limited from Chicago to Wash¬ 
ington on that date without the proper 
transportation. My not being put off 
the train is proof that I had the proper 
transportation.” Do you remember 
that? 

T must have had proper transportation. 
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Mr. Morten: Mr. Martin asked the question, “In view 

of the fact that you say that you must 
have had proper transportation because 
you were not put off the train, can you 
tell me at this time, what Pullman space 
you occupied on Train 6 that date?” 
Mr. Condol answered: “I’ll tell you 
this—that I rode train 6 from Chicago 
to Washington on that date. I didn’t 
wear a white coat, and I didn’t go into 
the dining car. I had space on the Capitol 
Limited.” Mr. Martin repeats his ques¬ 
tion, “If you had space on the Capitol 
Limited, what seat or berth was assigned 
to you, as this is an all-Pullman train?” 
Mr. Condol answered, “I can’t recall 
right off hand.” Mr. Finlavson then 
said, “Mr. Martin, who filed the charges 
against Mr. Condol as to riding the Cap¬ 
itol Limited without proper transporta¬ 
tion?” The answer was, “Mr. H. 0. 
McAbee, Manager of the Dining Car De¬ 
partment filed them.” 

Mr. Morten: Mr. Balkwill, you have heard the trans¬ 

cript of the investigation held at Balti¬ 
more at which time Mr. Condol makes 
the assertion that he had space on train 
6, January 4-5? 

Mr. Balkwill: Yes sir. 

Mr. Morten: Mr. Wickham asked Mr. Condol, “Do 

you have a receipt for the ticket you 
purchased on that date?” Mr. Condol 
replied, “No, I don’t.” The question 
was then asked of Mr. Condol, “Do you 
recall from what ticket seller you pur¬ 
chased the ticket?” He answered bv 
saying, “I purchased it on the train.” 
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Mr. Finlayson: 


Mr. Morten: 


Mr. Finlayson: 


Mr. Morten: 
Mr. Finlayson: 


Mr. Morten: 
Mr. Condol: 


Mr. Morten: 


Mr. Condol: 


That’s wrong. When that question was 
asked he said he didn’t purchase it from 
either ticket window in Chicago. Mr. 
Martin asked from what window did you 
obtain your ticket. 

The answer at the time the investiga¬ 
tion was held was “I purchased it on 
the train.” 

I object to that answer because it is 
wrong. He didn’s say he purchased the 
ticket on the train. 

What did he say? 

He said he could have paid his fare. 
He didn’t say he paid it, but he could 
have paid it on the train. He didn’t say 
he paid anybody when they asked him 
that question. 

Mr. Condol, did you have any transpor¬ 
tation entitling you to ride on train 6? 
No more than being an employee of the 
Baltimore & Ohio Dining Car Depart¬ 
ment. 

Mr. Wickham asked Mr. Condol, '“In 
purchasing your Pullman ticket, did you 
present your pass as the train fare 
basis?” Mr. Condol replied, “I didn’t 
show’ my pass at all.” Mr. Martin then 
asked, “Since you cannot recall the 
space that you occupied on the train, 
would you have any idea as to the rela¬ 
tive car that you were assigned to— 
whether it was in the front or rear of 
the train, or in the center?” Mr. Con¬ 
dol answered, “I was in the front of 
the train.” 

That’s right. 
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Mr. Finlay son: 
Mr. Morten: 


Mr. Balkwill: 


Mr. Morten: 

Mr. Balkwill: 
Mr. Morten: 

Mr. Balkwill: 
Mr. Morten: 

Mr. Balkwill: 
Mr. Morten: 


Mr. Condol: 
Mr. Morten: 


Mr. Condol: 
Mr. Morten: 

Mr. Condol: 
Mr. Morten: 


That’s right. 

|Mr. Balkwill, you were the Pullman 
Conductor assigned to train 6, in charge 
of the head end cars leaving Chicago on 
January 4th. Did you observe Mr. Con¬ 
dol on the train on the date in question? 
I thought I saw him in the dining car 
and I told Mr. Bond when he asked me 
some few days later, but I wasn’t posi¬ 
tive, but I thought I saw him. 

Did you attempt to collect any Pullman 
fare from Mr. Condol on train 6? 

No sir. 

Did Mr. Condol endeavor to get any 
space from you on that date? 

No sir. 

Did Mr. Condol endeavor to get any 
space from you on that date? 

No sir. 

Mr. Condol, you have heard Conductor 
Balkwill’s answers to my questions. 
Will you please tell me whether or not 
you attempted to obtain a berth on train 
6 on the date in question? 

No sir, T didn’t. 

As a matter of record in order to clar¬ 
ify the situation as to whether or not 
any cash was collected by Conductor 
Balkwill, are we to assume that you oc¬ 
cupied sleeping accommodations in the 
crews’ quarters on the train? 

No sir. 

Well, where did you spend your time on 
train 6, this date? 

Sitting around. 

In what car? 



Mr. Condol: 
Mr. Morten: 

Mr. Condol: 
Mr. Morten: 

Mr. Condol: 
Mr. Morten: 

Mr. Condol: 
Mr. Morten: 


Mr. Condol: 
Mr. Morten: 

Mr. Condol: 
Mr. Morten: 
Mr. Condol: 
Mr. ^Morten: 
Mr. Condol: 
Mr. Morten: 
Mr. Condol: 
Mr. Morten: 

Mr. Condol: 
Mr. Morten: 


Mr. Condol: 
Mr. Morten: 


Mr. Balkwill: 
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The club ear. 

Did you go back to the dining car at any¬ 
time during the trip? 

I went back to the dining car once. 

Did you have your meals in the dining 
car? 

No sir I did not have any. 

All you did was talk to the crew. Is 
that correct? 

Yes sir. 

You didn’t have any dinner or break¬ 
fast on the Capitol between Chicago and 
Washington? 

No sir. 

Did Train Conductor McKinley attempt 
to collect your fare on train 6? 

No sir. 

Did he ask to see your pass ? 

No sir. 

Do you know Conductor McKinley? 

Yes sir. 

Do you know him well? 

No more than just working here. 

Have you ever had the occasion to wait 
on him in the dining car? 

No sir. 

Conductor McQinlev knows you as an 
employee of the Dining Car Depart¬ 
ment? 

Yes sir. 

Mr. Balkwill, you have heard my ques¬ 
tions to Mr. Condol as well as his an¬ 
swers. Are you positive that no collec¬ 
tion was made for any Pullman space to 
the best of your knowledge on train 6 on 
the date in question? 

I’m positive, yes sir. 



140 A 


Mr. Finlayson: We do not claim that he paid any cash 

fare on the train. In the original trans¬ 
cript, I made this statement knowing 
railroad procedure and conductor’s au¬ 
thority. “How could Mr. Condol have 
rode the Capitol without proper trans¬ 
portation?” And it was my contention 
that Mr. Condol during this trip was ob¬ 
served as being on the train. 

Mr. Morten: Mr. Condol, transportation sent you by 

the company, to attend the investigation 
at Baltimore did not permit you to ride 
train 6. Is that correct? 

Mr. Condol: They didn’t send me any transportation. 

Mr. Morten: Did you have your regular annual pass? 

Mr. Condol: Yes sir. 

Mr. Morten: You know that there is a restriction on 

our annual passes prohibiting you rid¬ 
ing train 6, as well as others? 

Mr. Condol: So it reads on the pass. I rode train 6 

in case of emergency. 

Mr. Morten: Why would you consider this as an 

emergency? 

Mr. Condol: I missed train 10 and couldn’t go on any 

other train in order to be in Baltimore 
for my investigation. 

Mr. Finlayson: He had to be at Baltimore at 10:30 the 

next morning. 

Mr. Morten: You made no effort to contact my office 

with respect to your missing train 10 on 
January 4th. Did you? 

Mr. Condol: No sir. 

Mr. Morten: You felt that by reason you had been 

employed on the Capitol, would permit 
you to ride this train. Is that it? 
That’s right. Along with my agreement. 


Mr. Condol: 
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Mr. Morten: 

Mr. Condol: 
Mr. Morten: 

Mr. Condol: 
Mr. Morten: 

Mr. Condol: 
Mr. Morten: 

Mr. Balkwill: 

Mr. Morten: 
Mr. Balkwill: 
Mr. Morten: 

Mr. Balkwill: 

Mr. Morten: 

Mr: Balkwill: 

Mr. Morten: 
Mr. Balkwill: 


There’s one other question I would like 
to clarify Mr. Condol and that is, you 
stated that Conductor McKinley knew 
you as an employee working in our serv¬ 
ice. Is that correct? 

Yes sir. 

Mr. Condol, do you know Pullman Con¬ 
ductor Balkwill? 

Yes sir. 

Do you know him as being regularly as¬ 
signed to this train? 

Yes sir. 

Mr. Balkwill, do you know Mr. Condol 
to be employed in the Dining Car De¬ 
partment? 

I never knew Mr. Condol until just re¬ 
cently, the first of the year when this 
trouble started and I found out who he 
was. 

What you are trying to say is you 
didn’t know Condol by name? 

I didn’t know his name, nor did I know 
him very well to speak to. 

WTien you observed him in the lounge 
car on January 4th at the time you were 
taking up transportation, did you know 
him to be a waiter then ? 

I don’t remember him to be in the 
lounge car. I saw him in the dining car 
and knew him to be in service. 

Do you remember about what time of 
the day it was when you observed him 
in the dining car? 

Picking up transportation about 5:30 or 
6:00 o’clock at night. 

He was in the diner at the time? 

Yes. 
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Mr. Morten: 
Mr. Balkwill: 

Mr. Morten: 


Mr. Morten: 


Mr. Condol: 
Mr. Finlayson: 
Mr. Morten: 


Mr. Finlayson: 


Yon are positive? 

No, not positive, bnt almost certain I 
saw him. 

Unfortunately, account of illness, Train 
Conductor McKinley could not be pres¬ 
ent this morning although I had received 
wire which I am quoting herewith, 
“WU-81 Condr. McKinley will be on 
train live arriving Chicago Feb 3.” This 
wire is signed by 0. H. Fletcher. 
(Discussion off record) 

Conductor McKinley could not be here 
this morning account of illness. Are you 
agreeable to coming in to this office Tues¬ 
day morning, February 6th? 

It’s agreeable to me. 

Yes sir. 

We will hold these questions in abey¬ 
ance until after we conclude meeting 
held with Conductor McKinley on Tues¬ 
day, February 6th, if necessary. Is that 
agreeable to you? 

Yes. 


William H. Condol 


Witness 




143 A 


Defendant’s Exhibit No. 3 
Filed Jul 25 1951 Harry M. Hull, Clerk 

February 14, 1946 


Mr. E. E. Frazier, Vice President 

United Transport Service Employees of America, 

3451 South Michigan Avenue, Chicago 16, Illinois. 

Dear Sir: 

Referring to our conference of January 29, 1946, at 
which we discussed case of Mr. William H. Condol, Jr., 
waiter, who was dismissed from service of the Baltimore 
and Ohio Railroad Company. 

The facts are on December 30, 1944, notice was served 
on Mr. Condol in accordance with the rules of the agree¬ 
ment under which he was working, to appear for investi¬ 
gation on January 5, 1945, which was postponed at his 
request. Another notice was served on him to appear 
for investigation on January 12, 1945, on charge of rid¬ 
ing Train No. 6, the Capitol Limited, from Chicago, Jan¬ 
uary 4-5, 1945, to Washington, D. C., without proper 
transportation. After Mr. Condol received the notice to 
appear for investigation on January 12th, he advised the 
officers he would be unable to be present on that date 
and suggested several other dates, and the hearing was 
then set for January 17th. In other words, when the 
investigation was conducted on January 17th, Mr. Con¬ 
dol gave testimony in connection with the notices of De¬ 
cember 30, 1944, and January 8, 1945. During the inves¬ 
tigation Mr. Condol denied he had thrown a tea plate on 
Waiter Cole’s tray, but that he placed it thereon, how¬ 
ever, he then put another plate on the tray and, cer¬ 
tainly, it is well recognized by all concerned, particularly 
those who have had experience in performing duties of 
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a waiter on dining cars, that one employe should not 
interfere with the tray of another employe, unless assist¬ 
ance is requested, as interference of this sort generally 
leads to controversies, and that is exactly what occurred 
in this case. 

I am not too particularly concerned as to whether the 
dish fell off Waiter CondoFs tray onto Waiter Cole’s 
tray, or was placed on Waiter Cole’s tray by Waiter 
Condol. The point I am interested in, is that Waiter 
Condol went out of his way to disrupt Waiter Cole’s 
activities and he had the right to resent such actions on 
the part of Waiter Condol, or by anyone else. It will 
be noted that nowhere in Mr. Condol’s statement did he 
apparently recognize that he had erred in his actions on 
the date in question and, he did not, in anyway, try to 
make amends with Mr. Cole; to the contrary, it is alleged 
he made a slighting remark to Mr. Cole. 

The next charge in this case covers Mr. CondoFs failure 
to report for his assignment on Train No. 6 at Chicago, 
December 23, 1944, and the record indicates he called the 
Dining Car Commissary at approximately 12.45 PM, and 
advised he had some business to attend to and would be 
unable to report to the Lincoln Street Yards, however, 
he would report at the depot. Mr. Condol did not re¬ 
port at the depot for Train No. 6 on December 23rd, and 
nothing further was heard from him until Monday, De¬ 
cember 25th, when he advised the Dining Car officers he 
had been arrested in a handbook raid on Saturday, De¬ 
cember 23rd and had not been released in time to report 
for Train No. 6; he further advised the local officers he 
would have to appear in court on Tuesday, December 
26th. Mr. Condol denied he informed Superintendent 
Morten he had been arrested, and I do not see where 
this has any bearing whatsoever on the question. The 
fact is, Mr. Condol was due to report on Train No. 6 on 
December 23rd; he advised the local officers he could 
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not report at the yard, but would report at the depot, 
which he did not do, and whether or not his failure to do 
so was due to having been arrested, or was prevented 
from reporting for duty for some other reason, has no 
bearing whatsoever on the question—did Mr. Condol fail 
to report for his run on December 23, 1944 f Mr. Con¬ 
dol, in his statement, admits he did fail to report; con¬ 
sequently, the charge, as made in this case, is correct and 
has been substantiated by his testimony. 

The next charge involves riding on the Capitol Limited 
from Chicago, HI., to Washington, D. C., without proper 
transportation, the dates involved, being January 4 and 
5, 1945. Mr. Condol was instructed to report at Balti¬ 
more for investigation on January 5, 1945, however, while 
the meeting was set for 10.30 AM on that date, he did 
not report until in the afternoon and, because of other 
commitments of the Dining Car officers, it was not pos¬ 
sible to conduct the investigation that day, and he was 
advised it would be held later, however, information came 
to the attention of the Dining Car officers that ,Mr. Con¬ 
dol rode a featured train, the Capitol Limited, from Chi¬ 
cago to Washington, and he was asked concerning why 
he did so without proper transportation. Mr. Condol 
stated he did not ride the Capitol Limited from Chicago 
to Washington without proper transportation and, by 
reason of the fact he completed the trip, was proof he 
had proper transportation. Upon inquiry as to just 
wffiat space or transportation Mr. Condol had while on 
this train, he was unable to advise what Pullman accom¬ 
modations he had, what he paid for his Pullman accom¬ 
modations, where he purchased his railroad ticket, or 
what the amount of the ticket was. However, in a sub¬ 
sequent investigation conducted at Chicago on February 
3, 1945, Mr. Condol stated that he spent his time on the 
Capitol Limited sitting around and, upon being asked in 
what car he was sitting he stated the Club Car. This, 
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of course, is at variance with the information given in 
the previous statement when he stated he did have Pull¬ 
man space. 

It is my opinion that the evidence developed in the 
investigations covering the various charges here involved 
substantiates the action taken in dismissing Mr. Condol 
from the service. 

In line with my statement to you in our conference, I 
am attaching copy of Mr. Condol’s service record, and 
while there is only one disciplinary entry appearing 
thereon, T desire to call your attention to the fact that 
it has been the policy of the Dining Car Department offi¬ 
cers in order to avoid removing employes from service 
to attend investigations on minor charges that a great 
deal of such charges are handled, either by correspond¬ 
ence, or verbally with the employe involved, and I am 
attaching statement showing the various complaints that 
have been made against Mr. Condol since his employment 
in our Dining Car Department. A review of this state¬ 
ment will indicate Mr. Condol *s attitude since being in 
our service, and I am sure you will agree with me that 
the evidence indicates he has been a source of consider¬ 
able trouble for the past several years. 

Yours very truly, 

W. G. CAUL 

P. S. Attached are copies of transcript of the investi¬ 
gations conducted on January 17 and February 3, 1945 in 
connection with this case. 
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STATEMENT OF QUESTIONS PRESENTED. 

1. Was the trial court correct in holding that plaintiff’s 
claim against The Baltimore and Ohio Railroad was barred 
by the Statute of Limitations ? 

2. If the claim was not barred, was the trial court cor¬ 
rect in holding that the plaintiff could not recover unless 
he showed that the discharge was arbitrary or in bad faith? 

3. Was the trial court correct in holding, on the basis of 
all the evidence, that the question of whether the discharge 
was arbitrary or in bad faith need not be submitted to the 
jury? 
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COUNTERSTATEMENT OF CASE. 

Plaintiff was a dining car waiter in the employ of the 
defendant, The Baltimore and Ohio Railroad Company 
(hereinafter called the Baltimore & Ohio). On the 29th 
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of December, 1944, he was withheld from service and re¬ 
ceived, presumably two days later, a letter (Plaintiff’s Ex¬ 
hibit No. 2a, App. 107) from H. 0. McAbee, Manager, Din¬ 
ing Car & Commissary Department on the Baltimore & 
Ohio, directing him to report in Baltimore on January 5, 
1945 for a hearing on the following charge: 

“Throwing tea plate on tray of Waiter, George A. 
Cole, upsetting four salads in pantry of Diner 1062, 
Train 5, December 2, 1944, and when spoken to by 
Waiter Cole about this you deliberately picked up an¬ 
other plate and threw it on the tray saying you ex¬ 
pected fellows like him to respect you; also failure to 
report for your assignment, Train 6, Chicago, Ill., De¬ 
cember 23,1944; and previous record.” 

Plaintiff thereafter, on January 4, 1945, illegally rode 
the Capitol Limited to Baltimore without purchasing a 
ticket although his pass was not good on this train. (App. 
32, 49.) As a result of taking the Capitol Limited, rather 
than an earlier train, he arrived too late for the hearing. 
It was postponed until January 17 (Plaintiff’s Exhibit 2d, 
App. 109), and a new charge was added: 

“Eiding Train 6, The Capitol Limited, from Chicago, 
Ill., January 4-5, 1945, to Washington, D. C., without 
proper transportation.” (Plaintiff’s Exhibit 2c, App. 
109.) 

Plaintiff appeared at the newly appointed time and place, 
and a hearing was held. The transcript of the hearing 
appears as Defendant’s Exhibit No. 2a at page 124 of the 
Appendix. Waiter Cole appeared and testified about the 
altercation, and a letter from Chef Clarence Queen, an eye 
witness, was read. Evidence was offered that plaintiff 
missed an assignment and rode the Capitol Limited with¬ 
out proper transportation. Plaintiff was interrogated with 
respect to the incident on the diner and also with respect to 
the missed assignment on December 23, 1944. Plaintiff de¬ 
nied that he had ridden the Capitol Limited without proper 
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transportation, contending that he had purchased Pullman 
space on the train. 

A second hearing was held in Chicago on February 3, 
1945 “to develop additional information to clear up con¬ 
flicting statements at Baltimore, January 17, 1945” con¬ 
cerning the question of Plaintiff’s riding the Capitol 
Limited. (Defendant’s Exhibit 2b, App. 134.) At this 
hearing, plaintiff again maintained that he had had proper 
transportation. 

Following this hearing, and on February 5, 1945, plain¬ 
tiff received a letter from Mr. McAbee informing him that 
he had been dismissed from service with the following nota¬ 
tion on his record: 

“Failure to report for your assignment, Train 6, 
Chicago, Ill., December 23, 1944, and riding Train 5, 
The Capitol Limited, while off duty, from Chicago, Ill., 
January 4-5,1945, to Washington, D. C. without proper 
transportation, and previous record.” (Plaintiff’s Ex¬ 
hibit 2h, App. 113, for date see App. 33.) 

Thereafter, correspondence was exchanged between 
plaintiff (assisted by Charles Finlayson, his representative) 
and Mr. McAbee, as Manager of the Dining Car Depart¬ 
ment, or Mr. Carl, Manager of Labor Relations, relative 
to an appeal. Mr. McAbee heard the case on appeal on 
April 17, 1945. (App. 52.) Mr. Carl heard the case on 
January 29, 1946 (App. 53, 61), decided the case adversely 
to plaintiff, and embodied his decision in a letter (Defend¬ 
ant’s Exhibit No. 3, App. 143), dated February 14, 1946 to 
Mr. E. E. Frazier, Vice President of the United Transport 
Service Employees of America, at that time the bargaining 
agent for dining car employees on the Baltimore & Ohio. 

In October, 1948, plaintiff filed the present action, assert¬ 
ing in the complaint and later at pretrial (App. 24) that 
plaintiff was entitled to damages because his discharge was 
in violation of the Union Agreement covering dining car 
waiters in that (a) plaintiff’s first hearing was set for 8 
rather than 7 days from the day plaintiff was suspended, 
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(b) plaintiff did not receive a copy of the transcript of the 
hearing, and (c) plaintiff was not permitted an appeal. 

In spite of this last contention, plaintiff insisted at pre¬ 
trial that the date of the discharge w*as February 14, 1946 
when the appeal was finally decided against him. When 
the railroad company filed a motion for summary judgment 
predicated on plaintiff’s pretrial statement, the court di¬ 
rected the pretrial order amended to include the claim that 
the action was for “wrongful discharge.” (App. 97.) 

At the trial evidence was offered with respect to the vari¬ 
ous transactions described above. However, at the trial, 
plaintiff readily admitted that he had ridden the Capitol 
Limited improperly and wms guilty of that charge. (App. 
32, 49.) 

At the conclusion of all of the evidence, the trial court 
directed a verdict for both defendants. With respect to 
this defendant, the Baltimore & Ohio, the court ruled that 
plaintiff had not provided any basis for a jury finding that 
the railroad’s action in discharging plaintiff was arbitrary 
or in bad faith, and that, in any event, the action was 
barred by the statute of limitations. 

n. 

STATUTES INVOLVED. 

The Railway Labor Act, Section 3 
(45 U. S. C. A. §153) 

§ 153. National Railroad Adjustment Board—Estab¬ 
lishment; composition; powers and duties; di¬ 
visions ; hearings and awards 

First. There is hereby established a Board, to be 
known as the “National Railroad Adjustment Board”, 
the members of which shall be selected within thirty 
days after June 21, 1934, and it is hereby provided— 

(a) That the said Adjustment Board shall consist 
of thirty-six members, eighteen of whom shall be 
selected by the carriers and eighteen by such labor or¬ 
ganizations of the employees, national in scope, as have 
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been or may be organized in accordance with the pro¬ 
visions of section 152 of this title. 

* • * 

(h) The said Adjustment Board shall be composed 
of four divisions, whose proceedings shall be independ¬ 
ent of one another, and the said divisions as well as 
the number of their members shall be as follows: 

• • • 

Fourth division: To have jurisdiction over disputes 
involving employees of carriers directly or indirectly 
engaged in transportation of passengers or property 
by w^ater, and all other employees of carriers over 
w T hich jurisdiction is not given to the first, second, and 
third divisions. This division shall consist of six 
members, three of whom shall be selected by the car¬ 
riers and three by the national labor organizations of 
the employees. 

(i) The disputes between an employee or group of 
employees and a carrier or carriers growing out of 
grievances or out of the interpretation or application 
of agreements concerning rates of pay, rules, or work¬ 
ing conditions, including cases pending and unad¬ 
justed on June 21, 1934, shall be handled in the usual 
manner up to and including the chief operating officer 
of the carrier designated to handle such disputes; but, 
failing to reach an adjustment in this manner, the dis¬ 
putes may be referred by petition of the parties or by 
either party to the appropriate division of the Adjust¬ 
ment Board with a full statement of the facts and all 
supporting data bearing upon the disputes. 

• • * 

(p) If a carrier does not comply with an order of a 
division of the Adjustment Board within the time limit 
in such order, the petitioner, or any person for whose 
benefit such order was made, may file in the District 
Court of the United States for the district in which he 
resides or in which is located the principal operating 
office of the carrier, or through which the carrier op¬ 
erates, a petition setting forth briefly the causes for 
which he claims relief, and the order of the division 
of the Adjustment Board in the premises. Such suit 
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in the District Court of the United States shall pro¬ 
ceed in all respects as other civil suits, except that on 
the trial of such suit the findings and order of the di¬ 
vision of the Adjustment Board shall be prima facie 
evidence of the facts therein stated, and except that 
the petitioner shall not he liable for costs in the dis¬ 
trict court nor for costs at any subsequent stage of 
the proceedings, unless they accrue upon his appeal, 
and such costs shall be paid out of the appropriation 
for the expenses of the courts of the United States. 
If the petitioner shall finally prevail he shall be al¬ 
lowed a reasonable attorney’s fee, to be taxed and col¬ 
lected as a part of the costs of the suit. The district 
courts are empowered, under the rules of the court 
governing actions at law, to make such order and enter 
such judgment, by writ of mandamus or otherwise, as 
may be appropriate to enforce or set aside the order 
of the division of the Adjustment Board. 

D. C. Code, Section 12-201 (1940) 

No action shall be brought * * * upon any simple 
contract, express or implied, * • • after three years 
from the time when the right to maintain any such 
action shall have accrued. 

m. 

SUMMARY OF ARGUMENT. 

If a dining car waiter is discharged by the Baltimore & 
Ohio, he has a right of appeal under the wage agreement 
to higher officers in the company and also to the Railway 
Adjustment Board, which is established by the Railway 
Labor Act (45 U. S. C. A. § 153). This remedy contem¬ 
plates reinstatement and back pay if the employee is suc¬ 
cessful. Since the decision in Moore v. Illinois Central 
Railroad Co., 312 U. S. 630 (1940), the waiter has a second 
remedy, a common law action for money damages for 
wrongful discharge. This case involves an attempt to pur¬ 
sue the second of these two remedies. 

It is the position of the railroad company, however, that 
the plaintiff has not made out a case to go to the jnry, first, 
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because it affirmatively appears from the record made in 
this case that plaintiff’s right to bring a common law action 
for wrongful discharge accrued more than three years be¬ 
fore this action was brought, and, second, because in order 
to recover damages for wrongful discharge a plaintiff must 
show that the discharge was arbitrary or in bad faith, a 
showing which plaintiff has been unable to make in this 
case. 

IV. 

ARGUMENT. 

1. The Precedent for Plaintiff’s Suit Is Moore v. Illinois 

Central Railroad Co. 

Section 3 of the Railway Labor Act (45 U. S. C. A. Sec¬ 
tion 153) provides a remedy by means of which a railroad 
employee may obtain a review of the railroad’s handling of 
grievances, discipline, or discharge matters. The Act es¬ 
tablishes the National Railway Adjustment Board of which 
the membership is selected half by the railroads and half 
by the labor unions. (The Act provides for the selection 
of a tie breaking “neutral” by the members of the Board, 
if possible, and, if not, by the Railway Mediation Board.) 
A railroad employee, after exhausting the appeal provided 
for in the wage agreement to the highest railroad officer 
handling such matters, may file a petition before the Ad¬ 
justment Board, which in turn may sustain the action of the 
railroad, may make an award in favor of the employee or, 
if appropriate, may remand the case to the railroad. An 
award in favor of an employee is enforceable by suit in the 
United States District Court and the findings and the order 
of the Adjustment Board are prima facie evidence of the 
facts there stated. 

Plaintiff, in this case, had no formal written contract of 
employment. However, at the time of his discharge, an 
agreement between the Baltimore and Ohio and the labor 
union representing the dining car waiters was in force and 
effect. (Plaintiff’s Exhibit I, App. 105.) This agreement 
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provided, inter alia, that an employee would not be dis¬ 
ciplined or dismissed without a hearing; that if dismissed 
after hearing the employee would have a right of appeal 
to the next highest officer in the railroad company and 
thereafter “as prescribed in the Railway Labor Act, as 
amended.” The agreement also provided that if an em¬ 
ployee prevailed on appeal, he would be “reinstated and 
compensated for the difference between the amount he 
would have earned in service and any amount he earned 
from outside employment.” 

In the present case, plaintiff pursued his remedy of ap¬ 
peal before the railroad company, but did not avail himself 
of his remedy before the Adjustment Board. Were this 
the first action brought by a discharged employee who had 
failed to avail himself of his Adjustment Board remedy, 
a cogent argument could certainly be made that this court 
had no jurisdiction to hear this controversy, that the Ad¬ 
justment Board had “primary jurisdiction” of the contro¬ 
versy. (See Davis, Administrative Law, Section 197, p. 
670, 1951.) This contention, however, cannot be urged in 
the present case in view of the decision of the Supreme 
Court in the case of Moore v. Illinois Centred Railroad Co., 
312 U. S. 630 (1940). 

In that case, Moore, a railroad employee, had been dis¬ 
charged because he had attempted to litigate a seniority 
question in court, an act which allegedly violated an unpub¬ 
lished and undisclosed company rule against filing suits 
against the railroad. Moore first asked for then failed to 
pursue his remedy of appeal within the railroad. He 
brought suit in court instead. The Supreme Court found 
“nothing in that [Railway Labor] Act which purports to 
take away from the courts the jurisdiction to determine a 
controversy over a wrongful discharge or to make an ad¬ 
ministrative finding a prerequisite to filing a suit in court,” 
and held that the case was properly in court. 

Ten years later, in the case of Slocum v. The Delaware, 
Lackawanna, and Western Railroad Company, 339 IT. S. 
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239 (1950) the court, with Justice Black again speaking for 
the majority, described the holding in the Moore case as 
follows: 

“Moore was discharged by the railroad. He could 
have challenged the validity of his discharge before 
the Board, seeking reinstatement and back pay. In¬ 
stead, he chose to accept the railroad’s action in dis¬ 
charging him as final, thereby ceasing to be an em¬ 
ployee; and brought suit claiming damages for breach 
of contract. As we there held, the Railway Labor Act 
does not bar courts from adjudicating such cases. A 
common law or statutory action for wrongful discharge 
differs from any remedy which the Board has the 
power to provide and does not involve questions of 
future relations between the railroad and its other em¬ 
ployees. ’ 9 

It is thus clear that under the decisions of the Supreme 
Court, a railroad employee has two distinct remedies: (1) 
he may treat his employment with the railroad company as 
terminated and bring “a common law * * * action for wrong¬ 
ful discharge” seeking, as his only relief, money damages, 
or (2) he may treat his employment as merely in abeyance 
and pursue his administrative appeals before railroad of¬ 
ficers and before the Adjustment Board, and thence, if 
necessary, to the District Court (where the Adjustment 
Board’s award is prima facie evidence of the facts), seeking 
reinstatement and hack pay. 

The distinction between the two remedies must be at all 
times maintained. They are mutually exclusive. Thus, if 
a plaintiff seeks in court damages for wrongful discharge 
and reinstatement as well, the complaint will be dismissed, 
unless amended. Piscitelli v. Pennsylvania Reading Sea¬ 
shore Lines, (N. J. 1950 77 A. 2d 810); Kendall v. Pennsyl¬ 
vania Railroad Company, (N. D. Ohio 1950) 94 F. Supp. 
875. 

The plaintiff in the case before this Court has sought to 
exercise the first of these two remedies by bringing this 
common law action for wrongful discharge. 
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2. The Right to Bring a Common Law Action for Wrongful 
Discharge Accrued More Than Three Years Before This 
Action Was Brought and the Action Is Therefore 
Barred by the Statute of Limitations. 

In the District of Columbia, the Statute of Limitations 
for an action for breach of contract is as follows: 

“No action shall be brought # * * upon any simple 
contract, express or implied, * * * after three years 
from the time when the right to maintain any such 
action shall have accrued.” 

D. C. Code, Section 12-201 (1940) 

Plaintiff’s action was brought October 6, 194S. It is ap¬ 
parent, therefore, that the action is barred by the Statute 
of Limitations if the right to bring the action accrued be¬ 
fore October 5, 1945. 

The record shows that plaintiff was withheld from serv¬ 
ice on December 29, 1944. (App. 28.) A hearing was held 
with respect to the charges against him on January 17, 
1945, (App. 32,124) and again on February 3, 1945. (App. 
33, 134.) As a result of these two hearings, plaintiff, on 
February 5, 1945, received a letter from H. 0. McAbee, 
Manager, Dining Car and Commissary Department, which 
read as follows: 

“After carefully considering the testimony taken at 
hearing given you in this office on January 17, 1945, 
and supplemental hearing in office of Superintendent, 
Mr. W. R. Morten, Chicago, Illinois, on February 3, 
1945, it has been decided to dismiss you from service 
and place the following notation on your record: ‘Fail¬ 
ure to report for your assignment, Train 6, Chicago, 
Ill., December 23, 1944, and riding Train 6, the Capitol 
Limited, while off duty, from Chicago, Ill., January 4-5, 
1945, to Washington, D. C. without proper transporta¬ 
tion and previous record.’ ” (App. 33, 113.) 

This letter was received by the plaintiff on February 5, 
1945. (App. 33.) Under the railroad practice, according 
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to Mr. McAbee, the plaintiff was discharged as of that date. 
(App. 50.) 

It is apparent from an analysis of the Moore case itself 
that plaintiff’s right to bring the common law action for 
wrongful discharge there described arose immediately upon 
receipt of the letter from Mr. McAbee. In the Moore case, 
Moore brought his action without pursuing any appeal 
within the railroad company at all. The question of 
whether a right of action arose prior to exhaustion of the 
appeals was specifically argued in the Circuit Court of 
Appeals in that case and specifically ruled upon: 

“Nor is appeal to the highest operating officer for 
reinstatement made a prerequisite to an appeal to the 
court for damages. * * * The individual * * * on his 
individual contract of employment may seek reinstate¬ 
ment with pay through the railroad officials or through 
the Adjustment Board, or he may before or after pur¬ 
suing these remedies, acquiesce in the discharge and 
ask damages for a breach of contract in a court of 
law.” (Emphasis added.) Illinois Central Railroad 
Co. v. Moore, C.C.A. 5, 1940, 112 F. 2d 959. 

We submit that the Moore case is controlling on this 
question. Plaintiff’s right of action under the Moore case 
arose when Moore’s did, it arose when he was dismissed 
and before he attempted to appeal. It is true that plain¬ 
tiff, in this case, sought first to pursue his remedy before 
the railroad company officers and the Adjustment Board. 
While we do not contend that the various steps plaintiff 
took looking toward reinstatement and back pay in any 
way estopped him from bringing a common law action for 
wrongful discharge, nevertheless, it does seem clear that 
the pursuing of a separate and distinct remedy, seeking 
different relief, should not toll the running of the Statute 
of Limitations on the remedy which he now seeks to pur¬ 
sue. 

We submit that the right to bring this Common law 
action for wrongful discharge accrued on February 5,1945, 
more than three years before this suit was brought, and, 
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therefore, that this action is barred by the Statute of Limi¬ 
tations. 

3. A Plaintiff Cannot Recover in a Common Law Action for 
Wrongful Discharge Unless He Shows That His Dis¬ 
charge Was Arbitrary or in Bad Faith. 

The facts of the Moore case disclose that Moore was fired 
for filing a suit to test his seniority. In firing him, the 
railroad took the position that the filing of this suit vio¬ 
lated a railroad rule against suing the company under any 
circumstances. The rule, however, was not known to Moore 
and w’as in the language of the Circuit Court of Appeals 
“only a policy.” (For a full statement of the facts of the 
Moore case see Illinois Central Railroad Co. v. Moore, 
supra, at pp. 962-966.) 

Under all the circumstances, it appears that Moore’s dis¬ 
charge could be justified only on the theory that absolute 
discretion in such matters rests with the employer, a theory 
which certainly could not be sustained in the light of the 
language of the contract in effect in that case or in this 
one. The Moore case then on its facts stands for no more 
than the proposition that an employee has a right to bring 
a common law’ action for wrongful discharge if the grounds 
for the discharge are so inadequate and unfair as to make 
the discharge an arbitrary exercise of managerial au¬ 
thority. 

Unfortunately the Supreme Court’s opinion in the Moore 
case makes no effort to define standards for determining 
when a discharge is “wrongful” and the opinion in the 
Circuit Court of Appeals goes no further than to hold on 
the facts of that specific case, that the discharge was im¬ 
proper. It must be apparent, howrever, that these two 
opinions lend no support to the proposition that an em¬ 
ployee who has been discharged can, no matter how flagrant 
his misconduct, bring an action in court for wrongful dis¬ 
charge and recover on a showing of some technical or pro¬ 
cedural deviation from the contract discharge procedure. 
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No one could seriously contend, for instance, that plaintiff, 
in this case, would be entitled to treat his contract of em¬ 
ployment at an end and to recover damages based on a 
permanent loss of this employment merely because the first 
hearing, as originally scheduled, was one day late. 

This problem of standards was presented in the Fourth 
Circuit shortly after the Moore case was decided in Stead¬ 
man v. Atlantic Coast Line Railway Co., 138 F. 2d 691 
(1943), cert. den. 321 U. S. 780 (1944). Steadman was a 
telegraph operator who attempted to claim a job on the 
basis of his seniority rights. The superintendent refused 
to hire him on the ground that he was not physically quali¬ 
fied for the post. The court held, on the authority of the 
Moore case, that it was not necessary for plaintiff to pur¬ 
sue his contract remedy of appeal to higher railroad offi¬ 
cers before bringing a suit in court for damages for breach 
of contract. After pointing out, however, that the exercise 
of some discretion was still permitted under the contract, 
the court spoke as follows: 

“This is not to say that the superintendent was 
made the sole judge of plaintiff’s fitness or that his 
decision was final and binding upon the parties. If he 
acted arbitrarily or in bad faith, this would furnish 
ground for action in the courts based on breach of con¬ 
tract. If the plaintiff considered himself unjustly 
treated, he could have the decision investigated and 
reviewed under the machinery which the contract pro¬ 
vided, irrespective of bad faith or arbitrary action. 
Not having availed himself of this remedy and secured 
a reversal of the superintendent’s decision, he could 
not, in the absence of bad faith or arbitrary action on 
the part of the superintendent, predicate breach of 
contract on the exercise of a discretion which the con¬ 
tract permitted.” (Emphasis supplied.) 

The rule in the Steadman case is a sound one. No other 
holding is realistic in the light of the exigencies of modem 
business. We submit that plaintiff, in the case at bar, had 
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no cause of action unless lie could show that the action of 
the railroad officials in discharging him was arbitrary or 
in bad faith. 

4. The Evidence Would Not Sustain a Finding That the 
Action of the Railroad Officers in Discharging Plaintiff 
Was Arbitrary or in Bad Faith. 

In the course of the proceeding which culminated in 
plaintiff’s dismissal from the railroad company, three 
charges were made against him. He was charged with (1) 
causing an altercation with another waiter on a dining car 
while a meal was being served (Plaintiff’s Exhibit No. 2a, 
App. 107); (2) failing to report for an assignment (Plain¬ 
tiff’s Exhibit No. 2a, App. 107); and ‘(3) riding the Cap¬ 
itol Limited without proper transportation (Plaintiff’s Ex¬ 
hibit No. 2c, App. 109). Hearings were held on these 
charges, evidence was offered in support of them, and plain¬ 
tiff was given an opportunity to testify with respect to 
them. 

The evidence concerning the altercation with Waiter Cole, 
offered at the hearing on January 17,1945, was persuasive, 
to say the least, and afforded a more than adequate basis 
for believing that this charge against plaintiff was true. 
(Defendant’s Exhibit No. 2a, App. 125 through 128.) The 
evidence offered with respect to the charge of missing the 
assignment, including as it did information from the rail¬ 
road’s own records, formed a proper basis for concluding 
that this charge was also true, and, in fact, the charge was 
virtually admitted by plaintiff. (Defendant’s Exhibit No. 
2a, pp. 128 through 130.) As to the third charge, while 
plaintiff denied having ridden the Capitol Limited without 
proper transportation at the hearing on January 17, and 
again on February 3, nevertheless, there was a reasonable 
basis for the railroad officers to believe that he had done so. 
Later, of course, in the course of the trial of this case, 
plaintiff freely admitted this charge. (App. 32a, 49.) 
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Since the charges against plaintiff were amply supported 
at the hearing by evidence which would justify the railroad 
officials in taking them to be true, and since, in fact, later 
developments have demonstrated them to be true, the only 
basis on which it could be argued that plaintiff’s discharge 
was wrongful would be that the charges themselves were 
trivial and inconsequential. 

The holding in the Moore case that a discharged em¬ 
ployee can bring an action in court for wrongful discharge 
was never intended by the Court to remove the discretion 
of railroad officers in these matters, nor was it intended 
to substitute completely the judgment of a jury for that 
of the properly designated officers of the company. These 
grounds are inadequate only if they are so clearly inade¬ 
quate as to be beyond the range of reasonableness. 

No reasonable argument can be made that the charge 
of starting an altercation with Waiter Cole was not an 
adequate basis for discharge. As far as missing an assign¬ 
ment is concerned, it has been held in Reynolds v. Denver 
Rio Grande and Western, 174 F. 2d 673, that failure to 
make an assignment is adequate ground for discharge. 
This holding appears in a case which had come up through 
the Adjustment Board, hence one in which the action of 
the railroad officials was under direct review and where 
the standards of proof are obviously substantially differ¬ 
ent. The third charge, riding the Capitol Limited without 
proper transportation, constituted a flagrant violation of 
a well known company rule. The railroad pass of almost 
every railroad employee is limited with respect to the 
trains he can ride so that the limited space on featured 
trains such as the Capitol Limited may be saved for pay¬ 
ing passengers. Riding a train without a pass could even 
constitute a violation of the Interstate Commerce Act by 
the individual, or by the railroad, or both. 

It is difficult to ascertain precisely the basis on which 
plaintiff claims that his discharge was wrongful. The con¬ 
tention that the first hearing was a day late is not only in 
error for the reasons pointed out by Judge Kirkland (App. 
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91, 92), but is almost too trivial to warrant comment. The 
suggestion made in plaintiff’s brief (p. 24, et seq.) that 
plaintiff was fired because of his activity on behalf of the 
American Federation of Labor has no real support 
whatsoever in the record, and is nothing more than an ob¬ 
vious attempt to manufacture an improper motive on the 
part of this defendant. 

It is submitted that no evidence was offered at the trial 
of this case on which a jury finding that plaintiff’s dis¬ 
charge was arbitrary and in bad faith could be based. The 
charges for which the plaintiff was discharged are sub¬ 
stantial in character. His discharge constituted a reason¬ 
able exercise of the discretion that must necessarily be left 
to employers in actions of this kind. 


V. 

CONCLUSION. 

It is submitted that plaintiff waited too long to bring his 
action in court. More than three years elapsed from Feb¬ 
ruary 5, 1945, when he was discharged by Mr. McAbee, 
until October 6, 1948, when this suit was filed. It is also 
submitted that even if the suit had been filed in timely 
fashion, plaintiff could not recover because no showing was 
made that his discharge was arbitrary or in bad faith. We 
submit that the trial court properly directed a verdict on 
behalf of the defendant, The Baltimore and Ohio Railroad 
Company. 


Respectfully submitted, 

Stephen Amns, 

Guy Farmer, 

Attorneys for the Appellee, 
The Baltimore and Ohio 
Railroad Company. 


Steptoe & Johnson, 
Of Counsel. 









